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Appendix 9A 

Restriction agreement 
Introduced 01/07/96  Origin: Appendix 11  Amended 01/07/98, 11/03/02, 24/10/05, 20/07/07 

We, the persons in: 

 Item 1 of the schedule (“entity”); 

 Item 2 of the schedule (“holder”); 

 Item 3 of the schedule (“controller”), 

agree as follows. 

Introduction 

*A. The entity intends to issue restricted securities to the holder.  The holder 
will hold the restricted securities as set out in this agreement.  It is a 
condition of the issue of the restricted securities that we will comply with 
this agreement. 

*A. The entity wants to be listed and has issued restricted securities.  The holder 
will hold the restricted securities as set out in this agreement on the basis 
that the entity will take the steps necessary to be admitted to the +official list 
of ASX. 

B. We have provided ASX with all the information necessary to properly form 
an opinion about who is a +controller of the holder and who is required to 
execute this agreement. 

C. We enter this agreement for the purpose of complying with chapter 9 of the 
listing rules. 

(* delete as applicable) 

Agreement 

Escrow restrictions 

1. During the escrow period, the holder will not do any of the following. 

(a) +Dispose of, or agree or offer to +dispose of, the restricted securities. 
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(b) Create, or agree or offer to create, any security interest in the 
restricted securities. 

(c) Do, or omit to do, any act if the act or omission would have the effect 
of transferring effective ownership or control of the restricted 
securities. 

(d) Participate in a return of capital made by the entity. 

Amended 24/10/05 

2. During the escrow period, a controller will not do any of the following. 

(a) +Dispose of, or agree or offer to +dispose of, the controller interests. 

(b) Create, or agree or offer to create, any security interest in the 
controller interests. 

(c) Do, or omit to do, any act if the act or omission would have the effect 
of transferring effective ownership or control of the controller 
interests. 

3. We will comply with chapter 9 of the listing rules.  If any of us is not a listed 
entity, we will comply as if we were a listed entity.  Each of us will take any 
steps we are able to take that are necessary to enable any of the others to 
comply. 

4. (a) If the restricted securities are kept on the +certificated subregister, 
the holder will deposit the certificates for the restricted securities 
with a bank or +recognised trustee for the escrow period. 

(b) If the restricted securities are kept on the +issuer sponsored 
subregister, the holder hereby agrees in writing to the application 
of a +holding lock to the restricted securities. 

Warranties 

5. If only the holder and the entity are parties to this agreement, one of the 
following applies. 

(a) The holder is an individual. 

(b) The holder has no +controller. 

(c) The holder has the +controllers set out in item 3 with the interests 
identified in item 6, and each +controller comes within an 
exception set out in rule 9.1.4. 
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The holder gives this warranty. 
 
6. If the holder, the entity and any +controller are parties to this agreement, 

the holder has the +controllers set out in item 3 with the controller interests 
identified in item 6, and any +controller who is not a party to this agreement 
comes within an exception set out in rule 9.1.4.  The holder and each 
+controller give this warranty. 

 
7. If item 7 of the schedule is completed, the full particulars of security 

interests which have been created, or are agreed or offered to be created, in 
the restricted securities are set out.  A release of the security interests is 
attached.  Apart from this, before the escrow period begins, the holder has 
not done, or omitted to do, any act which would breach clause 1 if done or 
omitted during the escrow period.  The holder gives this warranty. 

 
8. If item 8 of the schedule is completed, the full particulars of security 

interests which have been created, or are agreed or offered to be created, in 
the controller interests are set out.  A release of the security interests is 
attached.  Apart from this, before the escrow period begins, the +controller 
has not done, or omitted to do, any act which would breach clause 2 if done 
or omitted during the escrow period.  Each +controller gives this warranty. 

 
9. A breach of any of these warranties is a breach of this agreement. 
 

Consequences of breaching this agreement 
 
10. If it appears to the entity that the holder or a +controller may breach this 

agreement, the entity must take the steps necessary to prevent the breach, 
or to enforce the agreement. 

 
11. If the holder or a +controller breach this agreement, each of the following 

applies. 
 

(a) The entity must take the steps necessary to enforce the agreement, or 
to rectify the breach. 

 
(b) The entity must refuse to acknowledge, deal with, accept or register 

any sale, assignment, transfer or +conversion of any of the +restricted 
securities.  This is in addition to other rights and remedies of the 
entity. 

 
(c) The holder of the +restricted securities ceases to be entitled to any 

dividends, distributions or voting rights while the breach continues. 
 

Amendment 
 
12. This agreement will not be changed or waived without ASX’s written 

consent. 
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Jurisdiction 
 
13. The laws of the State of the home branch of the entity apply to this 

agreement.  We submit to the jurisdiction of the courts of that State. 

 
Definitions and interpretation 
 
In this agreement: 

ASX means ASX Limited. 
 
controller interests means the +securities, substantial economic interest or other 
interests in the restricted securities and each intermediate entity through which that 
interest occurs, full particulars of which are set out in item 6 of the schedule. 
 
escrow period  means the period set out in item 4 of the schedule. 
 
restricted securities means the +securities set out in item 5 of the schedule and any 
+securities attaching to or arising out of those +securities that are restricted securities 
because of the definition of restricted securities in the listing rules. 
 

The singular includes the plural and vice versa. 
 

A reference to a party includes its successors, personal representatives and 
transferees. 

 

Words and expressions defined in the listing rules of ASX, and not in this agreement, 
have the meanings given to them in the listing rules. 
 

Every warranty or agreement (expressed or implied) in which more than one person 
joins, binds them individually and any combination of them as a group. 
 

Schedule 

1. Entity’s name and address: 
 

2. Holder’s name and address: 
 

3. Each +controllers’ name and address: 
 

4. Escrow period (the date from which the initial restricted securities are 
escrowed): 

 

5. Particulars of restricted securities: 
 

6. Particulars of controller interests: 
 

7. Particulars of security interests over restricted securities: 
 

8. Particulars of security interests over controller interests: 
 

Dated: 
[Proper execution as a deed] 





Talbot Sayer Lawyers ABN 93 168 129 075 

Level 11, Brisbane Club Tower, Post Office Square 

241 Adelaide Street, Brisbane QLD 4000 Australia 

GPO Box 799, Brisbane QLD 4001 Australia 

Ph: +61 7 3160 2900 

www.talbotsayer.com.au 

Voluntary restriction deed 

Smiles Inclusive Limited ACN 621 105 824 

The Holder specified in the Schedule   
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Details 

Date 

Parties 

 

Name Smiles Inclusive Limited 

ACN 621 105 824 

Short form name Issuer 

Notice details Attention The Directors  

Address C/- Talbot Sayer, GPO Box 799, Brisbane QLD 4001 

Email  

 

Name The person set out in Schedule 1 

Short form name Holder 

Notice details As set out in Schedule 1 

Background 

A The Company has issued (or will issue) the Restricted Securities to the Holder. 

B The Holder holds (or will hold) the Restricted Securities as set out in this document. 

C The Holder has agreed to enter into this document voluntarily for the benefit of the Company. 
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Agreed terms 

1. Defined terms and interpretation 

1.1 Defined terms 

In this document: 

Term Definition 

ASX means ASX Limited ACN 008 624 691 or the securities 

exchange operated by it (as the case requires). 

Bidder has the meaning given to that term in the Corporations 

Act. 

Business Day means a day that is not a Saturday, Sunday or public 

holiday in the place where an act is to be performed, 

notice received or a payment is to be made. 

Conversion Shares means Shares issued upon conversion of convertible 

notes issued by the Company.  

Corporations Act means the Corporations Act 2001 (Cth). 

Listing Date means the date of admission of the Company to the 

official list of ASX. 

Listing Rules means the listing rules of ASX which govern, among other 

things, the admission of entities to the official list of ASX, 

disclosure and some aspects of a listed entity's conduct. 

Mandatory Escrow means restrictions imposed in accordance with Chapter 9 

of the Listing Rules.  

Offer  has the meaning given to that term in clause 5.1. 

Pre-bid Acceptance Agreement has the meaning given to that term in clause 5.1. 

Proportional Takeover Bid has the meaning given to that term in the Corporations 

Act. 

Restricted Period means the period set out in Schedule 1. 

Restricted Securities means the Shares held (or to be held) by the Holder set 

out in Schedule 1. 

Shares means shares in the capital of the Company. 

Takeover Bid has the meaning given to that term in the Corporations 

Act and, for the avoidance of doubt, includes a 

Proportional Takeover Bid.  

Underwriter means Morgans Corporate Limited (AFSL 23541). 
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1.2 Interpretation 

In this document: 

(a) a reference to a clause, schedule, annexure or party is a reference to a clause of, and a 

schedule, annexure or party to, this document and references to this document include any 

schedules or annexures; 

(b) a reference to a party to this document or any other document or agreement includes the 

party's successors, permitted substitutes and permitted assigns; 

(c) if a word or phrase is defined, its other grammatical forms have a corresponding meaning; 

(d) a reference to a document or agreement (including a reference to this document) is to that 

document or agreement as amended, supplemented, varied or replaced; 

(e) a reference to this document includes the agreement recorded by this document; 

(f) a reference to legislation or to a provision of legislation (including subordinate legislation) 

is to that legislation as amended, re-enacted or replaced, and includes any subordinate 

legislation issued under it; 

(g) if any day on or by which a person must do something under this document is not a 

Business Day, then the person must do it on or by the next Business Day; 

(h) a reference to a person includes a corporation, trust, partnership, unincorporated body, 

government and local authority or agency, or other entity whether or not it comprises a 

separate legal entity; 

(i) a reference to a ‘month’ means calendar month;  

 a reference to '$' or 'dollar' is to Australian currency; and 

(k) the meaning of any general language is not restricted by any accompanying example, and 

the words 'includes', 'including', 'such as', or 'for example' (or similar phrases) do not limit 

what else might be included. 

2. Restrictions 

2.1 Holder activity during Restricted Period 

Subject to clauses 3, 4 and 5, during the Restricted Period the Holder must not: 

 sell, transfer, or otherwise dispose of, or agree to offer to sell, transfer or otherwise dispose 

of, the Restricted Securities;  

 create, or agree to create, any security interests in, or encumbrances over, the Restricted 

Securities; or 

 do, or omit to do, any act if the act or omission would have the effect of transferring 

effective ownership or control of the Restricted Securities. 

2.2 Holding lock 

If the Restricted Securities are kept on an issuer sponsored subregister, the Holder agrees to the 

application of a holding lock to the Restricted Securities. 
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3. Takeover Bid 

3.1 Release during Takeover Bid 

The Company must release all or any part of the Restricted Securities from the restrictions in clause 

2 by notice in writing to the Holder if: 

 a Takeover Bid is made to acquire all or some of the Shares; and 

 holders of at least half of the Shares in the bid class that are not subject to escrow have 

accepted the Takeover Bid, 

for the sole purpose of allowing the Holder to participate in the Takeover Bid. 

3.2 Return of restrictions 

If the Takeover Bid does not become unconditional, the Holder agrees that the restrictions in clause 

2 will be reapplied. 

4. Merger 

4.1 Release during merger 

The Company must release all or any part of the Restricted Securities from the restrictions in clause 

2 by notice in writing to the Holder if the Shares are proposed to be transferred or cancelled as part 

of a merger by way of scheme of arrangement under Part 5.1 of the Corporations Act, for the sole 

purpose of allowing the Holder to participate in the scheme of arrangement. 

4.2 Return of restrictions 

If the merger by scheme of arrangement is not carried out, the Holder agrees that the restrictions in 

clause 2 will be reapplied. 

5. Pre-bid Acceptance Agreements 

5.1 Entry into Pre-bid Acceptance Agreements 

The Holder may enter into, and perform its obligations under, an agreement with a potential Bidder 

whereby the Holder agrees to accept the offer made under a Takeover Bid for all the issued Shares 

(Offer) within a period of time after the offer period begins (Pre-bid Acceptance Agreement), 

provided that the terms thereof must: 

 be subject to a condition precedent that the Bidder publicly proposes the Offer within five 

Business Days after the date of the Pre-bid Acceptance Agreement; 

 require the Holder to accept the Offer for all or any part of the Shares no earlier than 10 

Business Days after the offer period begins; and 

 automatically terminate if: 

(i) the Bidder does not dispatch offers under the Offer within two months after the 

date on which the Bidder publicly announces that it intends to make the Offer; 
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(ii) a superior proposal (being one that, taking into account all aspects of the proposal, 

is reasonably capable of being completed and represents superior value to holders 

of Shares) is made before the Holder accepts the Offer; 

(iii) the Bidder's offers under the Offer lapse (without being free of all conditions); 

(iv) a court or the Takeovers Panel decides that all or any part of the transaction 

contemplated by the Pre-bid Acceptance Agreement is unlawful or constitutes 

unacceptable circumstances; or 

(v) on the date which is three months after the date of the Pre-bid Acceptance 

Agreement. 

5.2 Limited release 

 Subject to clause 5.2(b) and the Pre-bid Acceptance Agreement satisfying the requirements 

of clause 5.1, the Company must release those Shares which are the subject of the Offer 

and the Pre-bid Acceptance Agreement from the restrictions in clause 2 and do all other 

things necessary in time to permit the Holder to comply with its obligations to accept the 

Offer under the Pre-bid Acceptance Agreement. 

 The release contained in this clause 5.2 is a limited release and only releases the Holder 

from the restrictions in clause 2 for the sole purpose of accepting the Offer.  For the 

avoidance of doubt, if the Takeover Bid under which the Offer is made does not become 

unconditional, the Holder agrees that the restrictions in clause 2 will be reapplied. 

6. Warranties 

6.1 Holder warranties 

The Holder warrants to the Company that it: 

 before the Restricted Period begins, has not done, or omitted to do, any act which would 

breach clause 2 if done or omitted to be done during the Restricted Period; and 

 has power to enter into and perform its obligations under this document. 

6.2 Breach of warranties 

A breach of warranties in clause 6.1 is a breach of this document. 

7. Consequences of breaching this document 

7.1 Enforcement 

If the Company anticipates that the Holder may breach this document, the Company may take such 

steps as are necessary to prevent the breach or to enforce this document. 

7.2 Consequences of breach 

If the Holder breaches this document, each of the following applies: 

 the Company may take such steps as are necessary against the Holder to enforce this 

document or to rectify the breach; and 
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 the Company may (in addition to any other rights and remedies it may have) refuse to 

acknowledge, deal with, accept or register any sale, assignment, transfer or conversion of 

any Restricted Security unless the Company is prohibited from doing so under the Listing 

Rules. 

8. General 

8.1 Amendments 

This document may only be amended by written agreement between both parties. 

8.2 Assignment 

A party may only assign this document or a right under this document with the written consent of 

the other party. 

8.3 Counterparts 

This document may be signed in any number of counterparts.  All counterparts together make one 

instrument. 

8.4 No merger 

The rights and obligations of the parties under this document do not merge on completion of any 

transaction contemplated by this document. 

8.5 Entire agreement 

(a) This document supersedes all previous agreements about its subject matter.  This 

document embodies the entire agreement between the parties. 

(b) To the extent permitted by law, any statement, representation or promise made in any 

negotiation or discussion, is withdrawn and has no effect except to the extent expressly set 

out or incorporated by reference in this document. 

(c) Each party acknowledges and agrees that it does not rely on any prior conduct or 

representation by the other party in entering into this document. 

8.6 Further assurances 

Each party must do all things reasonably necessary to give effect to this document and the 

transactions contemplated by it. 

8.7 No waiver 

(a) The failure of a party to require full or partial performance of a provision of this document 

does not affect the right of that party to require performance subsequently. 

(b) A single or partial exercise of or waiver of the exercise of any right, power or remedy does 

not preclude any other or further exercise of that or any other right, power or remedy. 

(c) A right under this document may only be waived in writing signed by the party granting the 

waiver, and is effective only to the extent specifically set out in that waiver.   
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8.8 Governing law and jurisdiction 

(a) Queensland law governs this document. 

(b) Each party irrevocably submits to the non-exclusive jurisdiction of the Queensland courts 

and courts competent to hear appeals from those courts. 

8.9 Severability 

(a) A clause or part of a clause of this document that is illegal or unenforceable may be 

severed from this document and the remaining clauses or parts of the clause of this 

document continue in force. 

(b) If any provision is or becomes illegal, unenforceable or invalid in any jurisdiction, it is to be 

treated as being severed from this document in the relevant jurisdiction, but the rest of this 

document will not be affected. 

8.10 Costs 

Each party bears its own costs in relation to the preparation and signing of this document. 

9. Notice 

9.1 Method of giving notice 

A notice, consent or communication under this document is only effective if it is: 

(a) in writing in English, signed by or on behalf of the person giving it; 

(b) addressed to the person to whom it is to be given; and 

(c) given as follows: 

(i) delivered by hand to that person's address; 

(ii) sent to that person's address by prepaid mail or by prepaid airmail, if the address is 

overseas; or 

(iii) sent by email to that person’s email address. 

9.2 When is notice given 

A notice, consent or communication given under clause 9.1 is given and received on the 

corresponding day set out in the table below.  The time expressed in the table is the local time in 

the place of receipt. 
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If a notice is It is given and received on 

Delivered by hand  (a) That day, if delivered by 5.00pm on a Business Day; or 

(b) The next Business Day, in any other case. 

Sent by email At the time of departure from the sender’s mail server unless the 

sender receives an automated message generated by the 

recipient’s mail server (Failure Message) that the email has not 

been delivered within two hours.   

For the avoidance of doubt any response generated by or at the 

instigation of the recipient (including an ‘out of office’ message) 

will not be a Failure Message. 

Sent by post (a) Three Business Days after posting, if sent within 

Australia; or 

(b) Seven Business Days after posting, if sent to or from a 

place outside Australia. 

9.3 Address for notices 

A person's address and email address are those set out in this document, or as the person 

otherwise notifies the sender.  
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Schedule 1  - Particulars 

1. Holder 

 

Name [insert holder] 

Short form name Holder  

Notice details Address [insert address] 

Email [insert email] 

2. Restricted Period 

From the Listing Date until the date that is three Business Days following the release of financial 

results of the Company for the period ended 30 June [2018][2019], or such earlier date as notified in 

writing by the Company to the Holder (after consultation between the Company and the 

Underwriter). 

3. Restricted Securities 

[insert] Conversion Shares held by the Holder on the Listing Date, reduced by the number of these 

Shares that are subject to Mandatory Escrow from time to time.   
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Signing page 

EXECUTED as a deed.  

Executed for Smiles Inclusive Limited ACN 

621 105 824 by:   

 

  

Signature of director 

 

Signature of director/company secretary 

(Please delete as applicable) 

 

  

Name of director (print)  Name of director/company secretary (print) 

[Insert execution block for Holder.] 


