
 

 

 
 

Variation of Balama Share Sale 
Agreement  

 
  27 January 2020 

New Energy Minerals Limited (“New Energy”, the “Company”) (ASX:NXE 
FRA:GGY) announces the variation of some terms of the Share Sale and Purchase 
Agreement dated 8 February 2019 (“SSPA”), with Auspicious Virtue Investment 
Holding Limited (“Auspicious” or “Purchaser”).1  

 
New Energy and Auspicious agreed to vary the SSPA through the execution of a 
second deed of variation dated 24 January 2020 (“Variation Deed”).  

 
Under the Variation Deed, the Parties agreed to amend the Purchase Price to 
AU$3.5m (from AU$7.0m), for the sale by New Energy of its 50% shareholding in 
Balama Resources Pty Ltd (“Balama”). Furthermore, Auspicious has agreed to 
provide New Energy with an additional AU$1.0m pre-completion loan (“Additional 
Loan”) on or before 5 February 2020, which is in addition to the AU$0.6m loan 
provided in September 2019 (Loan). On closing of the SSPA, both the loan and the 
additional loan, plus interest, will be deducted from the Purchase Price.   
 
As a result of the delays experienced in gaining the Mozambique Government 
approvals, the shareholder approval for the disposal of the Company’s interest in 
Balama, originally granted on 14 May 2019, has lapsed. The Company is thus 
required to obtain a new updated Independent Expert Report and seek new 
shareholder approval at an Extraordinary General Meeting (EGM), to be held as 
soon as practicably possible, hopefully before April 2020. 
 
In accordance with the Variation Deed, completion of the SSPA (as varied) 
therefore remains conditional on the following conditions being met or waived on or 
before 30 June 2020 (“Conditions Precedent End Date”): 

 

(A) (Independent expert report) the Company procures (at its cost) an 
Independent Expert's Report that states the Independent Expert's opinion that: 

(I) the sale of the Shares by the Company to the Purchaser in accordance 
with the SSPA (as varied) is either: 

• fair and reasonable; or  

• not fair but reasonable, 

to the Company’s Shareholders (other than the Purchaser or its Associates); 

 

(B) (ASX Listing Rules) the Company’s shareholders (excluding the Purchaser 
and its Associates) approve of the disposal of the Shares under the SSPA at a 
meeting held in accordance with Listing Rule 11.2 of the ASX; and Listing Rule 
10.1 of the ASX.  

 
1 Refer to ASX Announcement dated 8 February 2019 for details of the SSPA.  
 

 



 

 

(C) (Tax Opinion) receipt by the Company of a Binding Tax Opinion in a form 
capable of satisfying the Mozambique Ministry of Minerals (MIREME) for the 
purpose of obtaining the Ministerial Authorisations; and 

 

(D) (Authorisation) receipt by the Vendor of the Ministerial Authorisations.  

 
(together, “Conditions Precedent”).  
 
 

In the event that the Conditions Precedent are unable to be met or waived on or before the Conditions 
Precedent End Date, or if any Condition Precedent becomes incapable of being satisfied, New Energy must 
repay the AU$1.0m Additional Loan received from Auspicious, together with the original $600k pre-
completion loan advanced in September 2019 (with interest), within 30 days after the Conditions Precedent 
End Date.  Both the Loan and the Additional Loan are secured by a security deed provided in favour of the 
Purchaser granting a first-ranking specific security over 100% of the shares held by the Company in Balama.  
 
As a result of the termination of the Management and Technical Services Agreement (“MTSA”) with Regius 
Resources Group Ltd (“Regius”), and the subsequent initiation of legal steps by Balama and New Energy 
against Regius to recover books, records, moveable assets and funds2, New Energy and Auspicious have 
also agreed to appoint a subsidiary of Auspicious as service provider to Balama. Furthermore, as result of 
Regius’ unlawful possession of the Caula site and equipment and their subsequent misappropriation and theft 
of vehicles, equipment and other assets, New Energy and Auspicious have also agreed that the Company 
will fund, from the Additional Loan proceeds, legal expenses incurred in Australia and Mozambique as result 
of the proceedings initiated against Regius, as well as agreed historical Balama creditors for outstanding 
sample assays and metallurgical testing.  

 
The variation deed executed on 25 September 20193, and this Variation Deed agreed with Auspicious allow 
New Energy to remain adequately (but not generously) capitalised as it continues diligently with the time-
consuming process of receiving final tax opinions and ministerial approvals from the Mozambique 
Government, for the sale of both its ruby and graphite assets.  
 
The additional loan funds to be received from Auspicious as a result of this Variation Deed also enables New 
Energy to pursue various planned legal actions against Regius, its former service provider and Regius’ 
majority owner and former COO (and director) of New Energy, Cobus van Wyk, to recover funds and assets, 
and to sue for damages related to their gross misconduct and breach of various agreements.  
 
As a result of the weakened graphite and vanadium markets and all the challenges and delays experienced 
by New Energy over the last twelve months, the purchase price under this Variation Deed has been 
substantially reduced. Accordingly and disappointingly, New Energy will not be in a cash position to proceed 
with the original planned capital return of 60% of the net proceeds of sale to shareholders and the SSPA has 
therefore been amended accordingly nor does the Company expect that it will be possible to plan any reduced 
capital return in the foreseeable future 
 
After carefully examining all the circumstances including the Company’s strained financial position and 
ongoing legal proceedings, the Board considers that this Variation Deed serves the best interests of the 
Company and its shareholders generally.   
 
The Board wishes to express its appreciation to Auspicious for the agreed variation of terms and for its 
ongoing support of the Company in very challenging circumstances. 
 
The two non-associated Directors of the Company, Messrs Ian Daymond and Christiaan Jordaan intend to 
recommend shareholders vote in favour of the amended Balama sale transaction (and to vote their own 
shareholdings in favour) if and when the Independent Expert Report to be obtained concludes that the 
amended transaction is either Fair and Reasonable or Not Fair but Reasonable to shareholders other than 
the Purchaser and its Associates. 
 

 
2 Refer to ASX Announcement dated 31 October 2019.  
3 Refer to ASX Announcement dated 26 September 2019. 



 

 

Over the coming months it is the Company’s intention to acquire a new project for development, as it pushes 
ahead and continues to do everything in its power to expedite the closing of the Balama and Fura transactions 
as soon as possible.  
 
 
Christiaan Jordaan 
Managing Director 
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FORWARD-LOOKING STATEMENTS AND DISCLAIMERS: 
   
This document may include forward-looking statements. Forward-looking statements include but are not 
necessarily limited to the Company’s planned exploration program and other statements that are not historic facts. 
When used in this document, words such as “could”, “plan”, “estimate”, “expect”, “intend”, “may”, “potential”, 
“should” and similar expressions are forward-looking statements. Although the Company considers that its 
expectations reflected in these statements are reasonable, such statements involve risks and uncertainties, and 
no assurance can be given that actual results will be consistent with these forward-looking statements.  
 
Recipients are cautioned against placing reliance on forward-looking statements in the announcement, actual 
values, results and or interpretations may be materially different to those implied or expressed as they are limited 
to this announcements date of issue. 
 
The announcement is in summary form and for information purposes only, recipients are urged to conduct their 
own analysis to satisfy themselves to the accuracy and completeness of the information, any statements and/or 
opinions that have been made in this announcement.  
 
This announcement and the information summarised herein does not constitute as offer, invitation, solicitation or 
recommendation in relation to the sale or purchase of shares in any jurisdiction. The announcement may only be 
distributed in jurisdictions where the legal requirements of that jurisdiction is met. Recipients are advised to 
familiarise themselves and be aware of the legal requirements and restrictions that may apply to their jurisdictions 
as a failure to comply may result in a violation of the securities laws. 
 
The announcement has been compiled without consideration to the recipient’s investment objectives, financial 
needs or circumstances. The information, opinions and recommendations in this announcement does not 
constitute investment advice or recommendation. Recipients are urged to always seek professional advice before 
making any investment decision. 
 
All investment transactions involve risk, including but not limited to, market fluctuations, adverse political and 
financial developments. New Energy Minerals Limited, its employees, its contractors, its officers, its agents and 
advisors do not make any representation or warranty, express or implied, as to the currency, accuracy, reliability 
or completeness of any information, statements, opinion, estimates, forecasts or other representations contained 
in this announcement. No responsibility for any errors or omissions from the announcement arising out of 
negligence or otherwise is accepted. 
 
This announcement has been prepared by New Energy Minerals Limited (ASX:NXE), this document contains 
background information about NXE that is current at the date of this announcement. This announcement is in a 
summary format and should not be seen as all-inclusive or complete. 
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