
Notice of geNeral meetiNg 
chemgeNex Pharmaceuticals ltd 

acN 000 248 304

Notice is given that a general meeting of  
ChemGenex Pharmaceuticals Ltd (Company) will be held at:

 Location:  RBS Morgans Limited, Port Philip Room,  
Level 27, 367 Collins Street, Melbourne, Victoria

 Date: 21 December 2010

 Time 10.00am

Special buSineSS
approval of issue of Shares
To consider, and if in favour, to pass the following resolution as an ordinary resolution:

  ‘That for the purposes of item 7 of section 611 of the Corporations Act and for all other purposes, 

Shareholders approve the issue to Cephalon International or any Cephalon Transferee of up to 30,000,000 

Shares on conversion of the Notes (subject to any adjustment arising under the terms of the Notes), on the 

basis as detailed in the Explanatory Memorandum.’

Dated 12 November 2010 

By order of the board

James Campbell 

Company secretary

notes

(a)  Terms used in this Notice of Meeting which are defined in the Explanatory Memorandum have the meaning given 

to them in the Explanatory Memorandum.

(b)  A Shareholder who is entitled to attend and cast a vote at the meeting is entitled to appoint a proxy.

(c)   The proxy need not be a Shareholder of the Company.  A Shareholder who is entitled to cast two or more votes 

may appoint two proxies and may specify the proportion or number of votes each proxy is appointed to exercise.

(d)  If you wish to appoint a proxy and are entitled to do so, then complete and return the enclosed proxy form.

(e)   A corporation may elect to appoint a representative, rather than appoint a proxy, under the Corporations Act in 

which case the Company will require written proof of the representative’s appointment which must be lodged with 

or presented to the Company before the meeting.

(f)   The Company has determined under regulation 7.11.37 Corporations Regulations 2001 that for the purpose 

of voting at the meeting or adjourned meeting, Shares are taken to be held by those persons recorded in the 

Company’s register of shareholders as at 10.00am (Sydney time) on 19 December 2010.

(g)   If you have any queries on how to cast your votes call James Campbell on (03) 5223 9902 during business hours.

Voting restrictions

In accordance with item 7 of section 611 Corporations Act, no votes may be cast on the Resolution by Cephalon 

International or any of its Associates and any votes cast by such a person will be disregarded.  However, the Company 

need not disregard a vote if:

(a)   it is cast by a person as proxy for a person who is entitled to vote, under the directions on the proxy voting form; 

or

(b)  it is cast by the person chairing the meeting as proxy for a person who is entitled to vote, under a direction on the 

proxy form to vote as the proxy decides.
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exPlaNatory memoraNdum
chemgeNex Pharmaceuticals ltd 

acN 000 248 304

1 background

1.1  As announced to ASX on 22 October 2010, the Company has entered into the Convertible Note Subscription 

Deed with Cephalon International Holdings, Inc. (cephalon international) under which Cephalon International has 

agreed to subscribe for up to A$15 million of convertible notes.  These Notes are convertible at A$0.50 per Share 

(or as adjusted in accordance with the terms of the Notes).

1.2  The Company will use the funding received from the issue of the Notes to fund its operations, including the 

collection and analysis of patient data for inclusion in the Company’s planned NDA submission for omacetaxine 

for the treatment of chronic myelogenous leukemia patients who have failed two or more approved tyrosine 

kinase inhibitors.  The collection and analysis of patient data (referred to as the Data collection plan in this 

Explanatory Memorandum) is an essential step towards obtaining regulatory approval for omacetaxine. The funding 

arrangement with Cephalon International is therefore an important transaction for the Company.

1.3  Cephalon International is a wholly owned subsidiary of Cephalon, Inc. (cephalon), a major international 

biopharmaceutical company headquartered in the United States.  Please see Section 4 below for further details.

1.4  In accordance with the terms of the Convertible Note Subscription Deed, the Company is seeking the approval of 

Shareholders to allow Cephalon International or any Cephalon Transferee to increase its Relevant Interest in Shares 

on conversion of the Notes.  This approval is being sought by way of the Resolution.

1.5  For the reasons set out in this Explanatory Memorandum, the Directors unanimously recommend that Shareholders 

vote in favour of the Resolution.  Each Director who holds or controls Shares intends to vote those Shares in favour 

of the Resolution.

Key terms of the notes

1.6 The key terms of the Notes are:

 (a)  A$10 million was drawn down (and 10 million Notes issued) (First Tranche) on 26 October 2010.

 (b)  A further A$5 million will be drawn down (and 5 million Notes issued) (Second Tranche) if the following 

conditions subsequent under the Convertible Note Subscription Deed (conditions) are satisfied or waived by 

Cephalon International:

  (i) the Shareholders approve the Resolution by 31 December 2010; and

  (ii) from 22 October 2010 until the date on which the Resolution is passed by Shareholders:

   (A)  no Event of Default under the Convertible Note Subscription Deed occurs which is not waived by, 

or remedied to the satisfaction of, Cephalon International; and

   (B)  no breach or other event occurs which, with notice, time or both, would become an Event of 

Default, which is not waived by, or remedied to the satisfaction of, Cephalon International.

2



 (c)  If the Conditions are not satisfied:

  (i) Cephalon International may (but is not obliged to) require redemption of the First Tranche of Notes; and

  (ii) Cephalon International may (but is not obliged to) subscribe for the Second Tranche of Notes.

 (d)   The Notes bear interest at 10% per annum.  However, if the Resolution is passed by 31 December 2010 and 

no event or breach which is, or may become, an Event of Default under the terms of the Notes has occurred 

by the date on which the Resolution is passed, the Notes will be interest free.

 (e)   The Notes may be converted into Shares in accordance with their terms at a conversion price of A$0.50 per 

Share (or as adjusted in accordance with the terms of the Notes).

 (f)  Cephalon has taken a charge over the Company’s assets as security for performance of the Company’s 

obligations under the Notes.

1.7  Please refer to Section 7 below for a more detailed summary of the material terms of the Notes.

Option agreements

1.8   Cephalon International has also entered into option agreements with two of the Company’s major shareholders, 

Stragen International N.V. and Merck Santé S.A.S.  Under the option agreements, Cephalon International has the 

right to acquire up to 56,386,425 Shares (Options).  The Options have the effect of giving Cephalon International 

an immediate Relevant Interest in 19.9% of the Shares on issue, regardless of whether the Options are exercised.

1.9   The Options are exercisable by Cephalon International at any time before the later of 31 March 2011 and one 

week after the completion of the Data Collection Plan. The option exercise price is A$0.70 per share. Stragen 

International N.V. and Merck Santé S.A.S. received no fee or other consideration from any member of the Cephalon 

Group for the grant of the Options apart from an undertaking by Cephalon International to pay an option fee of 

A$10.00 to each of them.

1.10 Shareholders should note that there is no certainty that Cephalon International will exercise the Options.

1.11 Cephalon International is entitled to transfer the Options to any other member of the Cephalon Group.
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2 approval under item 7 of section 611 corporations act

2.1   Section 606(1) of the Corporations Act prohibits a person from acquiring a Relevant Interest in issued voting shares 

in a listed company if, as a result of the acquisition, any person’s Voting Power in the company would increase 

above 20%.

2.2  Cephalon International’s Voting Power in the Company is currently 19.9% as a result of the Options.

2.3   The table below shows Cephalon International’s current Voting Power and the maximum possible Voting Power 

that it will have after the conversion of the Notes1:
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1 Calculations assume that no adjustment is made to the conversion terms of the Notes in accordance with the Convertible Note Subscription 

Deed (refer paragraph 7.10 below), no interest payable under the Notes is capitalised (refer to paragraph 7.5 below), there is no change in the 

number of Shares on issue (other than because of conversion of the Notes) and that neither Cephalon nor its Associates acquire a Relevant 

Interest in any additional Shares (other than in accordance with the Notes or the Options).  Please refer to Section 3.1 of the Independent 

Expert’s Report for an illustrative calculation of the maximum number of Shares that may be issued on conversion of Notes in the event that 

interest is capitalised.

2.4   Conversion of the Notes into Shares to the extent noted in the table above would result in Cephalon International 

exceeding the 20% threshold in section 606(1) of the Corporations Act.

2.5   Item 7 of section 611 of the Corporations Act provides an exception which enables a person to exceed the 20% 

threshold, namely where the Shareholders at a general meeting approve the acquisition of the Relevant Interest in 

the Shares.  Under the Convertible Note Subscription Deed, the Company agreed with Cephalon International to 

seek Shareholder approval for this purpose. The Company is seeking that approval by way of the Resolution.  

2.6   As noted in paragraph 7.14 below, Cephalon International may transfer the Notes to another member of the 

Cephalon Group.  If the Resolution is passed, it will also apply for the benefit of any Cephalon Transferee.

2.7   If the Resolution is passed, no further approval under the Corporations Act or the Listing Rules will be required in 

order for Cephalon International or any Cephalon Transferee to receive Shares on conversion of the Notes. 

circumstance Shares in which 
cephalon 
international and 
its associates have 
a Relevant interest

Total Shares  
on issue

cephalon 
international’s 
Voting power

increase in 
cephalon 
international’s 
Voting power

 56,386,425 283,348,870 19.9% 0%

 76,386,425 303,348,870 25.18% 5.28%

 86,386,425 313,348,870 27.57% 7.67%

As at the date 

of this Notice of 

Meeting

First Tranche of  

Notes is converted 

into Shares

First and Second 

Tranches of Notes  

are converted into 

Shares



3  Directors’ recommendation

3.1   Each of the Directors recommends that Shareholders vote in favour of the Resolution.  Each Director who holds or 

controls Shares intends to vote those Shares in favour of the Resolution. 

3.2  The reasons for your Directors’ recommendation are set out below:

 (a)  The Company’s undertaking to seek Shareholder approval of the Resolution is part of an overall investment 

transaction with Cephalon International which has provided the Company with access to significant funding for 

the Company’s operations, including for progressing the essential work involved in the Data Collection Plan.  

 (b) The terms of the Notes are commercially advantageous for the Company because:

  (i)  the conversion price of the Notes of A$0.50 per Share represents a 13% premium to the volume weighted 

average price of the Shares for the one month period to 15 October 2010, in circumstances where raising 

equity capital from alternative sources would usually necessitate Shares or other securities to be offered at 

a discount; and

  (ii)   the interest rate of 10% per annum (or no interest if the Resolution is passed and the other Conditions are 

satisfied) is more favourable than the Company could reasonably expect to obtain from other financiers for 

any similar or comparable facility. 

 (c)   Provided the other Conditions are satisfied, approval of the Resolution will result in Cephalon International 

advancing a further A$5 million in funding to the Company under the Second Tranche and will mean that 

the Company will retain the First Tranche of funding.  If Shareholder approval is not obtained, Cephalon 

International may elect:

  (i)  not to advance the Second Tranche of A$5 million; and 

  (ii)  to require repayment of the First Tranche of A$10 million. 

   If Cephalon International were to make either of these elections, the Company would need to obtain significant 

alternative funding.  No assurance can be given as to the availability, amount, timing or terms of any alternative 

funding.  Cephalon International would be entitled to appoint a receiver if the Company was unable to comply 

with its obligations under the Notes and an Event of Default occurs as a consequence.

 (d)   Approval of the Resolution will facilitate Cephalon International’s conversion of the Notes.  It will also give the 

Company the right, provided that:

  (i)   the Data Collection Plan has been completed in accordance with the timeline set out in the Convertible 

Note Subscription Deed, including having been finalised by 31 March 2011; 

  (ii)  the other Conditions are satisfied; and 

  (iii) no Event of Default or potential Event of Default has occurred, 

   to convert the Notes at the Company’s election.  The conversion of the Notes into Shares is important from 

Shareholders’ perspective since it would:

  (i)   convert Cephalon International’s investment from first ranking secured debt to an equity investment ranking 

equally with Shares held by other Shareholders; and

  (ii)   remove the need for the Company to provide for the possibility that significant funds will be required to 

redeem the Notes in full when they mature in October 2013.

 (e)   If the Resolution is not approved, interest at a rate of 10% per annum will be (and remain) payable on the 

Notes.
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3.3  Each of Alta Partners, Stragen International, Merck Santé and GBS Venture Partners (which currently hold in 

aggregate a total of 44.4% of the Shares) has indicated to the Directors that it supports the issue of Notes to 

Cephalon International and that it intends to vote in favour of the Resolution.

3.4  The Company commissioned BDO Australia (independent expert) to provide an assessment of whether the 

transaction is fair and reasonable.  The Independent Expert has concluded that the transaction is fair and 

reasonable.  A copy of the Independent Expert’s Report is attached as Annexure B. Shareholders should review it 

carefully before deciding how to vote on the Resolution.

3.5   In addition to the considerations set out above, Shareholders should be aware of the following potential 

disadvantage of approving the Resolution.

  If all of the Notes are issued and converted and the Options are exercised, Cephalon International will hold 27.57% 

of the Company’s issued Shares.   In those circumstances, a third party could not acquire 100% of the Company’s 

issued capital without Cephalon International’s support.  This may deter a third party from making a takeover bid 

for the Company.

  Shareholders should note, however, that there is no certainty that Cephalon International will exercise the Options 

and, accordingly, at this time there can be no certainty that Cephalon International will acquire a shareholding of 

the size noted in the previous paragraph.

3.6  For the reasons outlined in paragraph 3.2 above, the Directors believe the advantages associated with approving 

the Resolution outweigh the disadvantages and are recommending that Shareholders vote in favour of the 

Resolution.

4 information about cephalon

cephalon international

4.1  Cephalon International is a wholly owned subsidiary of Cephalon, Inc. (cephalon).  Cephalon International is the 

intermediate holding company of the majority of Cephalon’s foreign operating subsidiaries. 

cephalon and the cephalon Group

4.2  Cephalon is an international biopharmaceutical company dedicated to the discovery, development and 

commercialisation of innovative products in four core therapeutic areas: central nervous system, pain, oncology 

and inflammatory disease.  In addition to conducting an active research and development program, the Cephalon 

Group markets numerous branded and generic products around the world.  In total, the Cephalon Group sells more 

than 150 products in nearly 100 countries.

4.3    Shares of Cephalon common stock have been listed on NASDAQ since 1991 and trade under the symbol “CEPH”.  

As at the close of trading on 9 November 2010, Cephalon had a market capitalisation of approximately US$4.9 

billion (A$4.96 billion based on an exchange rate as of 9 November 2010 of A$1 = US$1.0115).
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4.4  The directors of Cephalon are: 

 (a)   Dennis l. Winger – Non-executive director 

 (b)   Frank baldino, Jr., ph.D. – Chairman & Chief Executive Officer

 (c)   Vaughn M. Kailian – Non-executive director

 (d)   William p. egan – Non-executive director

 (e)   charles a. Sanders, M.D. – Non-executive director

 (f)   Kevin e. Moley – Non-executive director

 (g)   Gail R. Wilensky, ph.D. – Non-executive director

 (h)   Martyn D. Greenacre – Non-executive director

 Details of the qualifications and experience of the directors are available from www.cephalon.com/our-company.

 The directors of Cephalon International are:

 (a)   J. Kevin buchi (Chief Operating Officer of Cephalon)

 (b)   Wilco Groenhuysen (Executive Vice President and Chief Financial Officer of Cephalon)

4.5   The following table summarises (i) the eight products the Cephalon Group markets in the United States and (ii) the 

Cephalon Group’s products that constitute a majority of its total net sales outside of the United States:

7

country product indication

United States	 NUVIGIL® (armodafinil)  Excessive daytime sleepiness associated 
with narcolepsy

 PROVIGIL® (modafinil) Excessive daytime sleepiness associated  
  with narcolepsy

 GABITRIL® (tiagabine hydrochloride) Partial seizures associated with epilepsy

 AMRIX® (cyclobenzaprine hydrochloride  Management of acute muscle spasm 
 extended-release capsules) 

 FENTORA® (fentanyl buccal tablet) Breakthrough cancer pain management

 ACTIQ® (oral transmucosal fentanyl citrate) Breakthrough cancer pain management

 TREANDA® (bendamustine hydrochloride) Chronic lymphocytic leukemia

 TRISENOX® (arsenic trioxide) Acute promyelocytic leukemia

  

Other countries ABELCET® (amphotericin B lipid complex)(1) Anti-fungal

 ACTIQ (oral transmucosal fentanyl citrate) Breakthrough cancer pain management

 APO-GO® (apomorphine) Management of Parkinson’s Disease 

 DILZEM® (diltiazem) Angina and mild to moderate hypertension

 EFFENTORA® (fentanyl buccal tablet) Breakthrough cancer pain management

 MYOCET® (liposomal doxorubicin) Metastatic breast cancer

 NAXY® and MONO-NAXY® (clarithromycin)(2) Antibiotic

 PROVIGIL (modafinil)(3) Excessive daytime sleepiness associated  
  with narcolepsy

 SPASFON® (phloroglucinol) Biliary/urinary tract spasm and irritable  
  bowel syndrome

 TARGRETIN® (bexarotene)(4) Cutaneous T-cell lymphoma

 VOGALENE® (metopimazine) Antiemetic / Antinausea

(1) ABELCET is licensed from Bristol Myers Squibb.

(2) NAXY and MONO-NAXY are licensed from Abbott France.

(3) Marketed under the name MODIODAL® (modafinil) in France and under the name VIGIL® (modafinil) in Germany.

(4) TARGRETIN is licensed from Ligand Pharmaceuticals.



4.6   In addition to the products listed above, Cephalon, through its subsidiary, Mepha GmbH, markets branded and 

non-branded generics and speciality products in more than 50 countries in Europe, the Middle East, Africa, South 

and Central America and Asia.

4.7  Below is a summary of selected consolidated financial data for Cephalon for the last three financial years:

 (uS$000’s) 
 Year ended December 31

 2009 2008 2007

Statement of operations data:   

Total revenues 2,192,308 1,974,554 1,772,638

Net income (loss) 342,627 192,962 (226,429)

   

 as at December 31

 2009 2008 2007

balance sheet data:   

Cash, cash equivalents and  

investments 1,647,635 524,459 826,265

Total assets 4,658,095 3,082,942 3,395,759

Stockholders’ equity 2,478,073 1,416,680 1,191,557

4.8  As a publicly listed company, Cephalon is subject to various periodical disclosure obligations under U.S. law.   

A substantial amount of information concerning Cephalon is publicly available and may be accessed by referring 

to www.cephalon.com.
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5  Other important information

5.1   The Corporations Act and ASIC Regulatory Guide 74 set out additional information to be provided to Shareholders 

when seeking approval under Item 7 of Section 611 Corporations Act, to allow the Shareholders to assess the 

merits of the proposal.  This information is set out in the table below (to the extent that it is not otherwise included 

in this Explanatory Memorandum).
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Required information

Who will be issued the Shares on 
conversion of the Notes?

Who will have a relevant interest in the 
Shares issued on conversion of the 
Notes?

Who are Cephalon International’s 
Associates?

What will Cephalon International’s 
Voting Power be on conversion of the 
Notes?

What are Cephalon International’s 
intentions in relation to the Company?

Are there any proposals for the 
transfer of property between the 
Company and Cephalon International 
or Cephalon International’s 
Associates?

Details

Cephalon International or any Cephalon Transferee to which Notes 
are transferred.

Cephalon International, Cephalon and each of the entities listed 
in Annexure A will have a relevant interest in the Shares issued on 
conversion of the Notes.

Cephalon and each of the entities listed in Annexure A are 
Associates of Cephalon International.

Cephalon International’s current Voting Power and the maximum 
increase of Cephalon International’s Voting Power on conversion of 
the Notes is set out in the table in paragraph 2.3 above.

This section sets out Cephalon International’s present intentions 
concerning the matters set out below, on the basis of facts and 
information known to Cephalon International as at the date of this 
document.  The present intentions of Cephalon International set out 
below may change as a consequence of the passage of time or a 
change in circumstances of the Company or the Cephalon Group.

The intentions of Cephalon International set out in this section are 
also the intentions of Cephalon.

On the basis set out above, Cephalon International has confirmed to 
the Company that as of the date of this document it:

(a) has no intention of making changes to the business of the 
Company;

(b) except for the Second Tranche, does not have any intention to 
inject further capital into the Company;

(c) has no intention regarding the future employment of the 
Company’s employees;

(d) does not intend to redeploy any fixed assets of the Company;

(e) has no intention to change the Company’s existing policies in 
relation to financial matters or dividend policy;

(f) has no intentions regarding the composition of the board; and

(g) has no intention to convert Notes, exercise the Options or make 
any other acquisition of Shares (any decision in respect of which 
will be dependent on the circumstances of the Company and the 
Cephalon Group at the relevant time).

Cephalon International has confirmed to the Company that there are 
no such proposals.

Cephalon International has a fixed and floating charge over 
the assets of the Company as security for performance of the 
Company’s obligations under the Convertible Note Subscription 
Deed.

If the Company completes the Data Collection Plan by 31 March 
2011, the charge will be released.
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When will conversion of the Notes 
occur?

 

 

What are the interests of the Directors 
in the Resolution?

Which Directors approved or voted 
against the proposal to put the 
Resolution to Shareholders?

What are the consequences if the 
Resolution is not approved?

Is any additional information required 
by the ASX Listing Rules?

Cephalon International may convert the Notes to Shares at any 
time provided that it is able to do so without contravening the 
Corporations Act.

The Company may convert the Notes to Shares where:

(a) the Conditions are satisfied;

(b) the Data Collection Plan has been completed in accordance 
with the timeline set out in the Convertible Note Subscription Deed, 
including having been finalised by 31 March 2011; and

(c) no Event of Default or potential Event of Default has occurred. 

The interests held by Directors in the Company are as set out below:

Director Shares held  Options held  
over Shares

J.B.L Heading 131,562  253,333

Dr. G.R. Collier  410,143  3,380,000

E. J. Schnee  24,097,922  250,000

Dr. G.E.D. Brooke  21,942,255  2,986,065

D.S. Janney  42,672,641  6,338,053

Dr. G. Morstyn  41,375  250,000

J. Tétard  37,235,343  250,000

The Shares and options listed above in respect of Messrs Schnee, 
Brooke, Janney and Tétard include Shares and options held by 
other entities of which they are directors.

The Directors have interests in the Resolution as Shareholders of 
the Company, however, these interests are held in common with 
the other Shareholders and do not prevent them from voting on the 
Resolution in their capacity as Shareholders. 

All of the Directors voted in favour of the proposal to put the 
Resolution to Shareholders. 

If the Resolution is not approved by 31 December 2010:

(a) interest at a rate of 10% per annum will be (and remain) payable 
on the Notes;

(b) Cephalon International will not be obliged to subscribe for the 
second A$5 million tranche of Notes;

(c) Cephalon International will have the option of redeeming all or 
any Notes on 20 business days’ notice;

(d) Cephalon International will be entitled to appoint a receiver if the 
Company is unable to comply with its obligations under the Notes; 
and

(e) Cephalon International may elect to continue to hold the Notes 
and convert them to Shares where it is able to do so in accordance 
with the Corporations Act.

The Company is not aware of any additional information that is 
required by the ASX Listing Rules. 

Required information Details



6 exceptions to aSX listing Rule 7.1
6.1   ASX Listing Rule 7.1 provides that (subject to certain exceptions) the prior approval of Shareholders is required 

for an issue of securities if the securities will, when aggregated with the securities issued by the entity during the 

previous 12 months, exceed 15% of the number of the securities at the commencement of that 12 month period.

6.2   ASX Listing Rule 7.2 (exception 16) provides that where the shareholders of the entity have approved the issuance 

of the securities for the purposes of item 7 of section 611 Corporations Act, the issue will be treated as having been 

made with approval for the purpose of ASX Listing Rule 7.1, so that the entity’s 15% capacity is not reduced.

6.3   Accordingly, if the Resolution is passed by Shareholders, the issuance of new Shares to Cephalon International on 

the conversion of the Notes will not reduce the Company’s ability to issue new Shares for other purposes (without 

Shareholder approval) during the next 12 months.

6.4   However, please note that the Company has agreed with Cephalon International not to issue further Shares or other 

securities except in limited circumstances.  Please refer to paragraph 7.16 below for further details.

7  Summary of the material terms of the notes
7.1   The Company’s obligations in respect of Notes are contained in the Convertible Note Subscription Deed. The 

material terms of the Convertible Note Subscription Deed are summarised below.

issue and conditions

7.2  A$10 million was drawn down (and 10 million Notes issued) on 26 October 2010.

7.3   A further A$5 million will be drawn down (and 5 million Notes issued) in the Second Tranche if the Conditions are 

satisfied, or waived by Cephalon International.

7.4  If the Conditions are not satisfied:

 (a)  Cephalon International may (but is not obliged to) require redemption of the First Tranche of Notes; and

 (b)  Cephalon International may (but is not obliged to) subscribe for the Second Tranche of Notes.

interest

7.5   Subject to paragraph 7.6 below, interest is payable on the face value of each Note at a rate of 10% per annum 

until the Notes are converted or redeemed.  On a quarterly basis, Cephalon International may request that accrued 

interest on any Note be capitalised.  Upon such request, the Company may elect to capitalise the accrued interest 

or pay the accrued interest to Cephalon International. Capitalisation of interest, if it occurs, will increase the 

principal amount available for conversion into Shares and thereby increase the number of Shares into which the 

Notes may convert.  Please refer to Section 3.1 of the Independent Expert’s Report for an illustrative calculation of 

the maximum number of Shares that may be issued on conversion of Notes if interest is capitalised.

7.6  If the Conditions are satisfied, interest (including already accrued interest) will not be payable on the Notes.
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conversion

7.7   Cephalon International may convert the Notes into Shares at any time provided it is able to do so without 

contravening the Corporations Act.

7.8  The Company may at its election convert the Notes into Shares if:

 (a)  the Conditions are satisfied;

 (b)   the Data Collection Plan is completed in accordance with the timeline set out in the Convertible Note 

Subscription Deed, including having been finalised by 31 March 2011;

 (c)   no Event of Default under the Convertible Note Subscription Deed has occurred which has not been waived 

by, or remedied to the satisfaction of, Cephalon International; and

 (d)   no breach or other event has occurred which, with notice, time or both, would become an Event of Default, 

which is not waived by, or remedied to the satisfaction of, Cephalon International.

7.9   Notes will be converted at a conversion price of A$0.50 per Share (or as adjusted in accordance with the terms of 

the Notes).

7.10  In the event of any change to the capital of the Company which has an effect on the position of Cephalon 

International as a holder of Notes compared with the position of the holders of Shares in the Company (for example 

a reconstruction, bonus issue, rights issue or capital distribution), the conversion price of the Notes will be adjusted 

so as to preserve the value of Cephalon International’s conversion rights.  This may affect the number of Shares 

issued to Cephalon International on conversion of the Notes.

Redemption

7.11 If the Notes have not been converted, they must be redeemed by the Company on 26 October 2013.

events of Default

7.12 The Events of Default under the Convertible Note Subscription Deed are usual for such a document and include:

 (a)  an insolvency event occurring in relation to the Company;

 (b)   any change in the business, assets or circumstances of the Company which is likely to have a Material Adverse 

Effect; and

 (c)   the Company failing to comply with a material provision of the Convertible Note Subscription Deed including, 

but not limited to:

  (i)  breach of any representation or warranty in the Convertible Note Subscription Deed; or

  (ii)  failing to comply with its obligations to progress the Data Collection Plan.

7.13  If an Event of Default occurs which is not capable of remedy, or which is capable of remedy but which is not 

remedied within 5 business days of Cephalon International notifying the Company of the Event of Default, 

Cephalon International may elect to redeem all or any Notes on 20 business days’ notice.
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Transfer

7.14  The Notes may be transferred by Cephalon International to any other member of the Cephalon Group without the 

Company’s consent, so long as that other member:

 (a)  is a person to whom disclosure is not needed under Part 6D.2 of the Corporations Act; and

 (b)   undertakes to the Company to immediately transfer the Notes back to Cephalon International should it cease 

to be a member of the Cephalon Group.

7.15 Notes may only be transferred in other circumstances with the Company’s consent.

new Share issues

7.16  The Company has represented and warranted to Cephalon International that the Company does not foresee the 

need for additional funding in the period until the later of 31 March 2011 and one week after the completion of 

the Data Collection Plan.  The Company has agreed that during that period it will not issue any Shares without 

Cephalon International’s consent except where:

 (a)   the Conditions are not satisfied or waived such that Cephalon International does not subscribe for the Second 

Tranche of Notes; or

 (b)   an Event of Default has occurred and Cephalon International has elected that the Notes be redeemed (refer 

paragraphs 7.12 and 7.13 above).

Security

7.17  The Company has granted Cephalon International a fixed and floating charge over the assets of the Company 

as security for performance of the Company’s obligations under the Convertible Note Subscription Deed.  If the 

Company completes the Data Collection Plan by 31 March 2011, the charge will be released.

13



Term Definition

aSic means the Australian Securities and Investments Commission.

associates has the meaning given in section 12 Corporations Act.  

aSX means ASX Limited.

cephalon Cephalon, Inc.

cephalon Group Cephalon, its Subsidiaries and its controlled entities.

cephalon international  means Cephalon International Holdings, Inc. (Delaware Company Number 
2353150). 

cephalon Transferee  A member of the Cephalon Group to which Notes are transferred in 
accordance with the terms of the Convertible Note Subscription Deed.

company means ChemGenex Pharmaceuticals Ltd ACN 000 248 304.

conditions  means the conditions subsequent under the Convertible Note Subscription 
Deed as described in paragraph 1.6(b) of this Explanatory Memorandum.

convertible note Subscription Deed  means the deed between the Company and Cephalon International dated 22 
October 2010 relating to the issuance of the Notes.

corporations act means the Corporations Act 2001 (Cth).

Data collection plan has the meaning given in paragraph 1.2 of this Explanatory Memorandum.  

Directors means the directors of the Company from time to time.

event of Default  means an event of default under the Convertible Note Subscription Deed, as 
described in paragraph 7.12 of this Explanatory Memorandum.

explanatory Memorandum means this Explanatory Memorandum.

First Tranche  means the 10 million Notes issued to Cephalon International on 26 October 
2010.

independent expert means BDO Corporate Finance (QLD) Ltd ABN 54 010 185 725.

independent expert’s Report  means the independent expert’s report in relation to the transaction prepared 
by the Independent Expert, a copy of which is set out in Annexure B.

listing Rules means the official listing rules of the ASX.

Material adverse effect  means a material adverse effect on the financial condition of the Company 
or its ability to meet its payment and other obligations under the Convertible 
Note Subscription Deed, other than an effect which occurs for reasons 
outside of the Company’s control.

nDa means a new drug application to the US FDA.

notes  means the convertible notes issued by the Company to Cephalon 
International under the terms of the Convertible Note Subscription Deed. 

notice of Meeting  means the notice of general meeting which accompanies this Explanatory 
Memorandum.

Options has the meaning giving in paragraph 1.8 of the Explanatory Memorandum.

Relevant interest has the meaning given in the Corporations Act.  

Resolution  means the resolution set out in the Notice of Meeting to be considered and 
voted on by Shareholders. 

Second Tranche  means the 5 million Notes to be issued to Cephalon International if the 
Conditions are satisfied or waived by Cephalon International.

Shares  means a share in the capital of the Company, the terms of which are 
contained in the constitution of the Company.

Shareholders means the holders of the Shares in the Company from time to time.

Subsidiary has the meaning given in the Corporations Act.

uS FDa means the United States Food and Drug Administration. 

Voting power has the meaning given in the Corporations Act.  

14

8 Glossary of terms
In the attached Notice of Meeting and Explanatory Memorandum the following words and expressions have the 

following meanings:



chemGenex pharmaceuticals ltd  
acn 000 248 304

proxy form  

Section 1:  name and address of shareholder

Full name 

Address 

Section 2:  appointment of proxy

I, being a shareholder of the Company and entitled to attend and vote appoint

 the Chairman of the meeting  

 (mark with an ‘X’) OR  

or failing the person or body corporate named, or if no person or body corporate is named, the Chairman of the meeting, as 
my proxy to attend, to vote under the following directions (or if no directions have been given, as the proxy sees fit), and to 

act generally on my behalf, at the general meeting of the Company to be held at:

Location RBS Morgans Limited, Port Philip Room, Level 27, 367 Collins Street, Melbourne, Victoria

Date 21 December 2010

Time 10.00am

and at any adjournment of that meeting.

Section 3:  Voting instructions

Voting directions to proxy – please mark       to indicate your directions. For against abstain* Discretion

Resolution      Approval of allotment and issue of Shares 

*If you mark the Abstain box, you are directing your proxy not to vote on your behalf on a show of hands or on a poll and 

your votes will not be counted in computing the required majority on a poll.

if you do not wish to direct the chairman as your proxy to vote, please place a mark in this box.

By marking this box you acknowledge that the Chairman may exercise your proxy even if he or she has an interest in the 

outcome of the resolution, and that votes cast by him or her, other than as proxy holder, would be disregarded because of 

that interest.

The Chairman intends to vote all undirected proxies in favour of the Resolution being passed.

Section 4:  Signing by shareholder
This section must be signed in accordance with the instructions overleaf to enable your directions to be implemented.

 individual or Shareholder 1 Shareholder 2 (if joint holding) Shareholder 3 (if joint holding)

    

 Sole Director and Sole Secretary Director/company Secretary Director
  (delete one)

Please provide the information below in case we need to contact you.

 contact name contact day time telephone Date           
15

all correspondence to:
ChemGenex Pharmaceuticals Ltd
Level 4, 199 Moorabool Street
Geelong, Victoria 3220
Telephone (03) 5223 9900
Facsimile (03) 5229 0100

Write here the full name of the person or body  
corporate you are appointing if this person is 
someone other than the Chairman of the meeting.

 /                     /



instructions for completion of proxy form

Section 1:  name and address of shareholder

1  Insert your name and address.  If it is a joint holding, insert details of all holders.

Section 2:  appointment of proxy

2   If you wish to appoint the Chairman of the meeting as your proxy, mark the box.  If the person or body corporate 

you wish to appoint as your proxy is someone other than the Chairman of the meeting, write the full name of that 

person or body corporate in the space provided.  A proxy may be an individual or a body corporate.  If you leave 

this section blank or your named proxy does not attend the Meeting, the Chairman of the meeting will be your 

proxy.  A proxy need not be a shareholder of the Company.

3   If you are entitled to cast two or more votes at the general meeting, you are entitled to appoint two persons as 

proxies to attend the meeting and vote on a poll.  If you wish to appoint a second proxy, an additional proxy form 

may be obtained by telephoning the Company.  Alternatively you may copy this form.

4  To appoint a second proxy:

 (a)   on each of the first proxy form and second proxy form state the percentage of your voting rights or number 

of securities applicable to that form (if the appointments do not specify the percentage or number of votes 

that each proxy may exercise, each proxy may exercise one half of your votes, and fractions of votes will be 

disregarded); and

 (b)  return both forms in the same envelope.

Section 3:  Voting instructions

5   You may direct your proxy how to vote on an item of business by placing a mark in one of the three boxes opposite 

that item of business.  All of your securities will be voted in accordance with your direction unless you indicate a 

proportion of voting rights on any item by inserting the percentage or number of securities you wish to vote in the 

appropriate box or boxes.  If you do not mark any of the boxes on a given item, your proxy may decide whether 

or how to vote on that item.  If you mark more than one box on an item, your vote on that item will be invalid.

Section 4:  Signing by shareholder

6  You must sign this form as follows in the spaces provided:

16
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individual Where the holding is in one name, the shareholder must sign.

Joint holding Where the holding is in more than one name, all of the shareholders must sign.

power of attorney  To sign under power of attorney, either the power of attorney must have already been 

lodged with the Company’s share registry for notation or the original (or a certified 

copy) of the power of attorney must accompany this document.

companies  In the following cases, subject to the Company’s constitution, the following person 

must sign:

 (a)  australian proprietary company with a sole director who is also the sole 
company secretary – that person must sign;

 (b)   australian proprietary company with a sole director and no company 
secretary – that person must sign;

 (c)   other australian companies – two directors, or one director and one company 

secretary must sign; and

 (d)   foreign company – in accordance with the laws of the jurisdiction of incorporation 

and constituent documents.

corporate Representatives

7   If a representative of the corporation is to attend the meeting the appropriate ‘Certificate of Appointment of 

Corporate Representative’ should be produced prior to admission in accordance with the Notice of Meeting.  A 

form of the certificate may be obtained from the Company’s registry.

Section 5:  lodging of proxy

8   This proxy form (and the original or a certified copy of any power of attorney under which it is signed) must be 

received by the Company not later than close of business on the date set out below, by mail or facsimile.

last time and date for lodgement 10.00am on 19 December 2010

by mail Level 4, 199 Moorabool Street, Geelong, Victoria 3220

by facsimile (03) 5229 0100

* Any proxy form received after that time will not be valid. 
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annexure a  
Associates of Cephalon International

name Jurisdiction of incorporation

Anesta AG Switzerland

Anesta LLC Delaware

Arana Therapeutics, Inc. California

Biotan AG Switzerland

Cell Therapeutics (UK) Limited United Kingdom

Cephalon Australia Pty Ltd Australia

Cephalon Australia (Vic) Pty Ltd Australia

Cephalon (Bermuda) Limited Bermuda

Cephalon Boringuen, Inc. Puerto Rico

Cephalon B.V. The Netherlands

Cephalon Clinical Partners, LP Delaware

Cephalon Development Corporation Delaware

Cephalon Europe SAS France

Cephalon France SAS France

Cephalon GmbH Germany

Cephalon Holdings Limited United Kingdom

Cephalon Investments, Inc. Delaware

Cephalon S.r.l. Italy

Cephalon Limited United Kingdom

Cephalon Luxembourg S.a.r.l. Luxembourg

Cephalon Management Company LLC Delaware

Cephalon Management Company Lux SCS Luxembourg

Cephalon Pharma ApS Denmark

Cephalon Pharma (Ireland) Limited Ireland

Cephalon Pharma, SL Spain

Cephalon Sp.z.o.o. Poland
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name Jurisdiction of incorporation

Cephalon Technologies Partners, Inc. Delaware

Cephalon Technology, Inc. Delaware

Cephalon Titrisation (FCC) France

Cephalon (UK) Limited United Kingdom

Cephalon Ventures Puerto Rico, Inc. Delaware

CIMA LABS, Inc. Delaware

East End Insurance Ltd. Bermuda

Galenis-Promoéo e Comercializaéo de Products  

Farmacéuticos LDA Portugal

MEPHA GmbH Switzerland

MEPHA-Investigaéo, Desenvolvimento e  

Fabricaéo Farmacéutical LDA Portugal

Mepha (Latino-Americana) S.A. Panama

Mepha Pharma AG Switzerland

Mepha Pharma GmbH Germany

Mepha Parma India Private Limited India

PolaRx Biopharmaceuticals, Inc. Delaware

Promics Pty Ltd Australia

SIA Mepha Baltics Latvia

Societe Civile Immobiliere Martigny France



 

  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 






annexure b 
Independent Expert’s Report
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