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Form 603

Corparalions Acl 2001
Sectlon 671

Notice of initial substantial holder

Io Company Name/Scheme CMI Limited

ACMH/ARSN 060 542 553

1. Detalls of substantial helder (1) Agafrallan Securitles and Investments Commizgsion

Mame and each of lhe persons sel oul in paragraph 1 of Annexure A {fogethar *ASIC™)
ACN/ARSN (if applicable) N/A
The holder became a substantial holder on 107 03 11

2. Delails of voling power

The total nurber of vates altached ta all the valing sheres in the company of voting inlerasts in the schema that the substantlal holder or an associata (?) had &
relevant interest (3) in on the date the substantial Tolder became a substantial holder are as follows:

Class of securilies (4) Number of securlties Person's votes {h) Voling power (5)
Ordinary Shares . 3,112,422 3,112,422 9.22%

3. Delails of relavant interesis

The nature of the relevant Interest the substantial holder of 2n associale had in the following vating securllles oi tha date the substantial halder betame a substantial
holder ara as follows: :

Holder of ralevant interest Nalure of relevant intgrast {7) Class and numirer of securilies

Refer lo paragraph 3 of Annaxura A Reafar lo paragraph 3 of Annexure A Refar o paragraph 3 of Annexure A

4, Details of present ragistered holders
The persons registersd as holders of the secusities referred to in paragraph 3 sbove are a5 fflows:

Holder of relevant Reqistered holder of | Person entitled to be Class and numbsr
[nterest securities ragistered as holder (6) of securities
i Tinkerbell Enterprises Ply Lid Tha Gommonweallh 3,112,422
ABIC ACN 108 336 441 of Auslralla Orelinary Shares
alf lhe Leanne Calelan Trusl

6. Consideration

The consideration paid for each relevant Interest referred to in paragraph 3 above, and acquired in the four manths prior to Lhe day that the substantial holder became a
substantial holder iz as follows:

Helder of relevant Date of acquisition Consideration {3) Class and number

interest of sectirities
Tash Non-cash
" 3,112,422
ASIC 10403711 Ml Nil Ord Shates
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6. Assoclates
The reasons the persans named In paragraph 3 above ara assoclates of the substantial holder ara us follgws:

Name and ACN/ARSN (il applicabls) Nalwe of asseclatlon
N/A NfA

1. Addresses
The addresses of persons named fin Lhis Form are s follows:

Narie Address
Refar (o paragraph 7 of Annexura A Refer (0 paragraph 7 of Annexura A
I
Signaiure
- Dalagate of the Australian Securllles &
pinirame "N am e, Masan] capacily  [nvestmenls Commisston
sigh here dalg {j /- 3 120 [ l
L
DIRECTIONS
() If thera are a number of substantial holders with similar of reloted relevant Interests (ﬂg; a tolporation and ls related carporalions, of the manager and (rustes of an

etuity Lrast), (he names could be included In an annaxure Lo tie foim. If the retevant intevesls of a gioup of ,Eflms ate essentially similar, they may bs referred to
Unoughen tha form a5 & spacifically named group if the nembership of each group, witl the nanes and addrasses of members [s ¢learly set out In pacagreph 7 of the
foam, ‘ '

& Sea Lhe dellnition of "assoclala” in sectlon 9 of e Corporations Act 2001,

K] Sea the definition of ‘retevant Interast” In seckigns 608 aid 6718(7) of the Corporations Acl 2001,

@ The voting sheres ol & company conslitita one ¢lass unless divided inlo separale classes.
& Tite total number of voles attached to all the voting shaces In (ha company or votlng Interests n U scheine Gf any) thal Ue persen or an ssoclate hes & relevant
Interest in,

(& The persoi's vates divided by tha tatal vtes In Uhe body cosporate o scheme multiplied by 100.

M Include datails of:

a) ay felevant agraement of other circumstances by vAiich we relevant Interest was acquired, Il subsection 6716{4) appltes, a copy of any document selting out
the tenms of any ralevant agrazment, and a staloment by the person giving full s accurate details of any contracl, schiema or arrangunent. MUst acconipany
thls ferm, togetier with a watlten stotement certlfying thls conlract, stheme o arrangament; and

i)} ony qualification of the power of @ pecson to exerclse, control the exeicise of, of Influence e exercise of, Ue vollng powers of disposal of the securlties to
wiliich the redevant Interest refales (inditaling clearty e pardcutar securities to vaiich e quallfication applies).

See e dellnitfon of “relevant agreenint® In section 9 of the Corparalions Act 2001.
{8 IF Uhe substantial lodder Is unabla o datermlae the Mdentily of the persen { eq. if e relevant nterest artses becausa of on oplion) wilte ukiown”

1] Dretails of the considerarion must nclude any and all henefits, mune{ and ather, that any person fram wiom a relevant Interest was acquired has, or gy, becoine
enlitled to fecelve In relation Lo that acquisition. Delatls must ba Included even if the benefit 15 conditional on e happening of not of a contingency, Dalails nust be
Wneluded of any benefit paid on behalk of the substantial liolder of iLs a5soclate in relalion Lo he acquisilons, even II they are not paid directly Lo the person from vdiom
Ure releyant interest was acquited. .
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ANNEXURE A

1. Delalls of substantial holder
Each of the foliowing parsons {logather raferred lo 85 *ASIC® In (s form) Is & substantial hoder for the purposas of paregraph ol lhis {orm;

Ausiralian Securllles & Inveslments Commigskn
Anlhony Mighael D'Alolslo
The Commonwealth of Australfa

4. Detalls of relevant Interests

The naluca of ha relevanl inlerasl siach of Ihe folkwing persons (lo-galher referred (o as *ASIG® In (hls forim) or an assoclale had [ ia follkowlig voling
securilles on [he dale tha subslanal hoder becams a substaniial hokler are as follows:

Holder of relevanl nferesl . Natura of relevant [nferest Class and Number of Securas

Power to dlsposa of, or conlrol 1he exerclze of a
power to dispose of, the securilles vestad In the
Commonweallh or trust for Tinkarbell
Enlarprises Ply Lid (Tinkerbell) under the terms
of orders of the Takeovers Parel dafad 25
Fabruary 2011 (altached at Annexure B). The
Takaovars Panzl orders, lor example, requlre
ASIC lo sell ihe sacirlles and accotnl (o
Tinkerpell for the proceeds net of coste, These | 4112.422 .
orders wore stayad on 25 February 2011 Ordlﬁ 2 'Sh aras
pursuant lo Inlerlm ordars of the Pang! (attached ry =he

as Annexurs C). The Inladm ordera ceasad
tollowing he detarminallon of review
proceedings before lhe Panel as conflrmed in
lhe Panel's raasons of 15 March 2011 (see
Annexura D), Furthaer delails of the
clreumstancas giving risa {o e ordars am
avallable from the Panal's webslle at
wirw.lakaovars, gov.aul.

Under s308(3) of tha Garporalions Acf 2001,
Anthony Michael D'Alalgla has a ralevanl
Interest In securiiles ln which the Australlan
Sacurilies and Inveslments Commission hae a 3112422
ralevant Intarast bacausa of hls capacily to Drdl;la 'Shares
datermine the oulcome of declslons about v )
flnanclal poligies of lhe Cammission In his offlce
as Chief Execulive under the Financial
Managerment and Accountabifity Act 7987.

The securlties vested In the Commonweallh on
lrut for Tinkerball under erders of the
Takeovers Pansl daled 28 February 2011
(altached el Annexure B). These orders were
slayad on 25 February 2011 pursuant {o Inlerim
orders of the Panel (allached as Annaxure C),
The Inlerim ardars explred following the '
delerminallon of reviaw proceedings belore Ihe 3 112.432
Paral ag conlimned In ihe Panel's reasons of 16 Y

Ausirallan Sacurillas and
Invastmanls Commlsslan

Anthony Michael D'Alolsto,
Chalfman, Australian
Sacurities and
tnvesimants Commizsion

The Commonweallh of

Auslralia March 2011 (see Annaxure D). The Ordinary Shares
Commonwealth has the power Lo dispose of, or
conleal 1he exarclsa of a powsr to disposa af,
Ihe securltias and will ba the holdar of the
socurilles urder the Panel's orders. Furhar
dotalls of the clrcumslances giving rise to the
orders ara avallable rom the Panel's website al
- v taka ovors. gov.au.
7. Adtrogzes
The addresses of parsons named in thia lorr are a5 follows:
Name ) Addrasa'
Australlan Securllies and ‘ ‘
Investmants Commisslon Laval 20, 240 Qluean Strest, Brisbane, QLD 4000
Anthony Michaeal D'Alolslo Lovel 20, 240 Queasn Streel, Brishane, QLD 4000
The Commonweallh of .
Australla Leval 20, 240 Queen Slraet, Brisbana, QLD 4000
Tinkerbell Enlerprizes Ply Lid
AGN 109 336 441 a5 ruslaa 25 Toorak Rd, Hamilton, QLD, 4007
for the Laannea Calalan Trusl J

P

4
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Australinn Government
Takegvers Panel

CORPORATIONS ACT
SECTION 657D
ORDERS

CMI LIMITED

The Panel made a declatation of unacceptable circumstances on 22 Febraary 2011,

THE PANEL ORDERS

Divestmeht order |
1. TheSale Shares are vested inn the Commonwealth on trust for Tinkerbell,

2. ASICmust:
(a) sell the Sale Shares in accordance with these orders and

(b) account to Tinkerbell for the proceeds of sale, net of the costs, fees and éxpenses
of the sale and any costs, fees and expenses incutred by ASIC and the
Commonwealth (if any). ‘

3. ASIC must: | |
() retain an Appointed Seller to conduct the sale and
(b) instruct the Appointed Seller -

(i) to use the most appropriate sale method to secure the best available sale
price for the Sale Shares that is reasonably available at that time in the
context of complying with these orders, including the stipulated
timeframe for the sale,

(i) to provide to ASIC a statutory declaration that, having made proper
inquiries, the Appointed Seller is not aware of any interest, past, present,
or prospective which could conflict with the proper performance of the
Appointed Seller’s functiona in relation to the disposal of the Sale Shares

(iif) unless the Appointed Seller sells Sale Shares on market, that it obtain from
any prospective puichaser of Sale Shares a statutory declaration that the
prospective purchaser is not associated with any of the Assoclated Parties

(iv) thatnone of the Associated Parties may directly or indirectly purchase any
of the Sale Shares, except to the extent that fhey are allowed to acquire
additional shares under item 9(b) of 8611 and the Appointed Seller sells
those shares on market arid

(v) to dispose all of the Sale Shares within 3 months from the date of its
' engagement, ' : |
4. CMIand the Assoclated Parties must do all things necessary to give effect to these
orders, including: '

(a) doing whatever is necessary to ensure that the Commonwealth is registered
with title to the Sale Shares in the form approved by ASIC and
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(b) until the Commonwealth is registered, complying with any request by ASIC in
relation to the Sale Shares.

The Associated Parties must not otherwise dispose of, transfer, charge ot vote any
Sale Shares (except those acquired on market under paragraph 3(b)(iv)).

_ None of the Associated Parties may take into account any relevant inferest or voting

power that any of them or their respective assoclatea had, or have had, in the Sale
Shares when calculating the voting power referred to in Item 9(b) of 8611 of the
Corporations Act 2001 (Cth), of a person six months before an acquisition exempted
under Item 9 of 8611. Any Sale Shares acquired on market under paragraph (b)(iv)
must be taken into account in any subsequent calenlation for item 9 purposes, taking
the date of acquisition as the date they wete acquited on market under paragraph

3(b)(iv).

Substantlal holding disclosure order

7. The Associated Parties must as soon as practicable give notice of theit substantial
holding in relation to their voting powet in CMI and thelr association, Including
disclosing:
(a) the name of each associate who has a relevant interest in voting ghares in CMI
(b) the nature of their association '
(¢ the relevant interest of each associate and
(d) details of any relevant agreement through which they have a relevant interest in
CMI shares, ' |
Interpretation
Term Meaning
Appointed Seller . Aninvestment bank or stock broker
AGIC Australian Securlties and Thvestments Commission, as
‘agent of the Commonwealth

Asgociated Parties Ms Leanne Catelan and Mr Raymond Catelan or any of
their associates

CMI CMI Limited

on market in the ordinary coutge of trading on Australian Stock
Hxchange and not by crossing or special ctossing

Sale Shares 3,112,422 shares held by Tinkerbell in CMI

Tinkerbell © Tinkerbell Enterprises Pty Ltd as trustee for the Leanne

Ly

Aian Shaw

Catelan Trust =

Counsel

with authotity of John Keeves
Prosident of the sitting Panel
Dated 25 February 2011
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~ Australlan Government

Takeovers Panel

- CORPORATIONS ACT
SECTION &57E
INTERIM ORDERS

CMI LIMITED

A,

On 22 February 2011, the Panel made a declavation of unacceptable circumstances in
velation to the affairs of CMI Limited under secton 657A of the Corporations Act
2001 (Cth) '

On 24 February 2011, the Panel received a review application

B.

C. On25 Bepruary 2011, the Panel made orders under section 657D of the Corporations
Act 2001 (Cth) (Orders) |

D. * On 25 Pebruaty 2011, the Panel received a request to stay the Orders pendilig the
review. | ‘ ‘

The President ORDERS:

1, Thatorders1,2,3, 4,6 and 7 of the Orders are stayed.

7. These interim orders have effect unti] the earliest of:

Alan Shaw

() further order of the Panel
(i) the determination of the review proceedings and

(i) 2 months from the date of these interim orders.

o

Counsel V

with authority of Kathleen Fartell
Pregident of the Panel

Dated 25 February 2011

1/1
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¥

¥
S ey

Australinn Government

Tiakeovers Pancl

Reasons for Decision
CMI Limited 01IR
[2011] ATP 5

Catchwords; .
Review - decling to conduet proceedings - association - famtly — structural links - gift - course of dlscussions and
negotiations - unncceptnble circumsinices ‘

Corporations Act 2001 (Cth), sections 9, 12, 15, 657EA

GoldLink IncomePlus Linited 04R [2009] ATP 3, Multiplex Prime Property Fund 03R [2009] ATF 23, Tully Stgar
Lirnited O1R {2010] ATP 1 |

Brocknian Resonrces Liwited [2011] ATP 3, Viento Group Linvited [2011] ATP 1

Bateman v Newlaven Park Stud Lid [2004] NSWSC 566, Bank of Western Anstratin Lid v Ocean Trawlers Pty Lid
(1995) 16 ACSR 501, Elders IXL v National Compmnies and Sectrities Commuission [1987] VR 1, Adstenrn Buildiig
Industries Pty Lid & Anor v The Queenslnnd Cement and Line Co-Ltd & Ors (1984) 14 ACLR 456

INTRODUCTION

1.  The Panel, David Bennett AC QC, Catherine Brenner and Kathleen Farrell (sitting
President), declined to conduct proceedings on an application by Tinkerbell
Enterprises Pty Ltd and Leanne Catelan to review the decision of the initial Panel in
CMI Limited 01." The review Panel agreed with the initial Panel and considered that
there was 1o reasonable prospect of the review Panel coming to a different |

conclusion,

2. In these reasons, the following definitions apply.

‘applicants Tinkerbell and Ms Leanne Catelﬁn
CMI . CMI Limited
Farallon Farallon Capital Pty Ltd
RP Prospects RP Prospects Pty Ltd
Tinkerbell Tinkerbell Enterprises Pty Ltd as trustee for the Leanne
Catelan Trust :
FACTS

3. Oné6 January 2011, Mr Gerry Pauley and Dr.Gordon Elkington, shareholders of CMI,
applied for a declaration of unacceptable citcumstances. They submitted that, among
other things, Ms Leanne Catelan and her father, Mr Raymond Catelan, were
associates and that the purchase of 9.22% of CMI by Tinkerbell as trustee for the

1[2011)] ATP 4

1/10
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Takeovers Pﬁnel

Reasons - CMI Limited 01R
[2011] ATP 5

Learme Catelan Trust was made in breach of 606.2 The facts in the initial matter are
set out in the initial Panel’s reasons.®

The initial Panel made a declaration of unacceptable circumstances. It considered
that Ms Leanne Catelan and Mr Raymond Catelan were agsociated:

(a) under section 12(2)(b) for the purpose of controlling or influencing the conduct
of CMI’s affairs, or

(bj under section 12(2)(c) in relation to the affairs of CML

The initial Panel said:

A relevnnt agreenient nust exist for the purpose of controlling or influencing the
composition of a company’s board or the conduct of its affairs. Acting in concert nuist
exist int relation fo a company’s affairs. ‘Affairs of a company’ are broadly defined and
include, among other things, the ncquisition and ownership of shares. In our view, Mr
Raymond Catelan and Ms Leanne Catelnn were acting, or proposing to act, in concert
in relationt to the acquisition of the 9.22% of CMI acquired from Farallon, or they hind or
proposed to enter a relevant ngreement in telation to the acquisition, With the
ncquiisition of a further 9.22%, the holdings, if nggregated, are almost 50%. In the
context of control this is a significant acquisition of a substantial interest in CMI4

And;

Considering the whole of the material, based on our expertise and drawing approprinte
inferences, we conclude that Ms Leanne Catelan and Mr Rayond Catelan are not
acting independently i relation to the inveshment by Tinkerbell in CML Either there
was an agreenent, arrangenient or understanding between them for the purpose of the
ownership of the 9.22% parcel of shares in CMI or they tere acting in concert in
velation to the ownership of that parcel or both, In addition, we have no evidence that
their relationship has changed since the time the shates were acquired from Furallon.?

The conclusions of the initial Panel are set out in its reasons,
The initial Panel made final ordets on 25 February 2011, the effect which included:

(a) vesting of the 9.22% of CMI held by Tinketbell in the Commonwealth for ASIC
to sell and remit the net proceeds to Tinkerbeil, and

(b)  requiring disclosure of the association between Ms Leanne Catelan and Mr
Raymond Catelan, _ -

2 References are o the Carpomtidns Act 2007 (CHh) unless otherwise indicated

3 [2011] ATF 4
4 [2071] ATP 4 at [108]
5 [2011] ATP 4 at [119]

2/10
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Takeovers Panel

Reasons - CMI Limited 01R
[2011] ATP 5

The applicants sought a stay of the initial Panel’s final orders, On 25 Pebruary 2011,
the President stayed the initial Panel’s orderss to presexve the position pending
consideration by a review Panel,

- REVIEW APPLICATION

By application dated 24 February 2011, Tinkerbell and Ms Leanne Catelan sought a
review of the initial Panel’s decision.

10. The applicants submitted that the decision of the initial Panel should be set aside
because, among other things: :

(2)

(b)
(c)

there was no ‘common purpose’ or ‘shared goal’, and no evidence of such, in
respect of the affairs of CMI between Mr Raymond Catelan and the applicants
(ie, Tinkerbell and Ms Leanne Catelan) :

there was no evidence adduced as to the possible effect that Tinkerbell's
acquisition of Barallon’s shares might have on the control of CMI and

the basts for concluding that an association existed was expressed in the
declaration of unacceptable circumstances in the alternative. Consequently, it
was uncertain which of sections 12(2)(b) or 12(2)(c) have been satisfied. Further,
the initial Panel did not identify what the terms of the relevant agreement were
or how the parties were acting in concert. |

DISCUSSION

11.

12,

A review Panel can decline to conduct proceedings and allow the initial Panel’s
decision to stand in an appropriate case” We do so here. We do not think there is any
reasonable likelihood that the review applcation will result in a difterent outcome to
that of the initial Panel,

We have considered the matter on its merits as well as looking at the specific
arguments raised, We have considered: '

(a)

(b)

(©)

all the material before the initial Panel including the initial application, the
briefs and other communications to the parties, and the submissions and
rebuttals :

the initial Panel's decision email, draft reasons for decision and submissions as
to fact and unfair prejudice on the draft reasons and

the review application.

¢ Othex than order 5, which generally restricted disposal, transfer, charging or voting of the sale shares
7 GoldLink ncomePlus Limited 04R [2009) ATP 3, Multiplex Prine Property Fund 03R [2009] ATF 23, Tully Sugar
Limited 01R [2010] ATP 1 '

a1
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Takeovers Panel

Reasons ~ CMI Limited 01R
[2011] ATP 5

Common Parpose

13, The applicants submitted that there was no ‘common purpose’ or ‘shared goal’, or
evidence of such, in respect of the affairs of CMI between Mr Raymond Catelan and

the applicants.

14. We disagree. The inferences and findings made by the initial Panel indicate a
common purpose relating to-the ownership of the 9,22% patcel, .The evidence
allowed clear inferences to be drawn, which the initial Panel drew, and which we
would draw as well,

15, We accept that there is no direct evidence of an agreement, But the material very
strongly supports the inference that the associated parties were acting in concert.
Altetnatively, we think it shrongly suppotts the inference that the associated patties
had an understanding amounting to a relevant agreement.

16. In Bateman,® Barrett ] considered a number of association cases and articulated a
helpful way to look at the association test. The case concerned an interlocutory
hearing to restrain completion of certain transactions under which the company
bought back shaves from the shareholders and the shareholders bought real estate
from the company. The plaintiffs alleged that the resolution to enable the buy-back
was ineffective because agsociates of the relevant shareholders voted in favour, The
paxties were held not to be associates,

17, 'The test of association that applied in that case was 515 of the Corporations Act,
- which includes the test:

15,  The nssocinte reference includes a reference to:

() aperson in concert with whom the prinary person is ncting, or proposes to
" ack

. (b)
18. Barrett J said:

A point to be made at once in relation to these giestions is that the mere Jact of family

velationship should be left fo one side. King George V and Kaiser Willelm II were first
cousins. They did not ack in concert between Augist 1914 and Noveniber 1918 and
probably at other times as well, Iit the absence of evidence of agieement or dependency
or actual influence implying commonality of action, faniily relationships, like the
personal friendships considered in the Elders IXL case (above), of theniselves prove
nothing relevant to an inquiry such as the present, (emphasis added)?

5 Bateman v Newhaven Park Stud Lid [2004] NSWSC 566 (references omitted) :
9 Batensan at [34], The Elders IXL veference is Elders IXL v National Conipnities and Securities Commission [1987)

VR1

4/10
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Takeovers Panel

Reasons = CMI Limited 01R
[2011] ATP B

The family relationship here involves elements of dependency, as established on the
materia] before the initial Panel, The relationship was also not a “mere fact”, but one
of a number of facts,

Battett | also said:

It is ngainst this sixfold factual background, as presented by the plaintiffs, that [ must
approach the question whether R ] Kelly was acting in concert with JWK Nominees Pty
Ltd in respect of voting on the 8.257D(1)(n) resolution on 26 May 2004, That question
may, in light of the case Inw, be expressed in various ways. Was there an understanding
between R | Kelly and JWK Nomsinees Pty Ltd as to their commton purpose or object in
relation to the matter of voting? Was there knowing conduct resulting from
conmunication between R | Kelly and JWK Noninees Pty Ltd on the matter of voting,
as distinct from corresponding or parallel actions occurring simultuneously? Whs there
a consensual adoption of an understanding contmon to R | Kelly and JWK Nominees
Pty Lid on the matter of voting? Was there some muftal confemporaneous engngenent
in relation to that matter? Alternntively, was there 10 more than spontaneous and
independent action on the part of ench? :

Having considered that there was nothing of a structural kind beyond the sibling
relationship, and no direct evidence of communications or common intentions
actually or knowingly shared (as distinct from coineiding), Barrett ] was not satisfied
of association. '

In the matter before us, there are structural links as well as the family relationship

involving elements of dependency and other facts indicating association. There is
the course of discussions and negotiations regarding the acquisition from Farallon,
There is the funding of the acquisition, There is the size of the investment (relative to
other investments, as it was submitted that it represented, on a cost basis, 65.8% of
Ms Catelan’s total current share portfolio). There is the coincidence of the acquisition
around the time when there was agitation for board change (a very significant factor,
we think). There is the fact of a very significant shareholding, in a company of which
Ms Catelan’s father is CEO and the major shareholder, which would have a
sighificant impact on control, There is the fact that Ms Catelan is employed at CMI
and works for her father in the role of Assistant to the Managing Director, A majority
of the board at CMI is Mr Raymond Catelan, his nephew Mr Richard Catelan and Mr
Danny Herceg who has acted as Mr Raymond Catelan’s legal adviser, Two members
of the board, Mr Raymond Catelan and Mr Richard Catelan, hold senior
management positions also.

The initial Panel did not enquire into other shareholdings of Ms Catelan. We noted,
however, that in a submission on the supplementary brief, Tinkerbell submitted “The
acquisition of shares front [Farallon] does not represent Ms Catelan’s only shareholding, Ms
Catelan's share portfolio includes shares in BigAir, CLEVER (subject currently to a takeover
by BigAir) and CEC Group in addition to ier shareholding in CM " All these
shareholdings are in companies in which her father was either involved or had a
relevant interest. '

. B/10
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Takeovers Panel

Reasons - CMI Limited 0IR
[2011] ATP 5

Adstean®® concerned an application to strike out a statement of claim. It was alleged
that the understanding in question was that shares would be acquired by one or
more of the defendants with a view to ensuring that control of the conduct of the
company’s affairs would pass to one of them. The court drew on the principles from
conspiracy cases, namely that it was extremely unlikely that the plaintiffs would be
in a position to adduce direct evidence but, rather, proof rested upon inference
deduced from acts done in pursuance of an apparent common purpose. The court

- said:

Understanding is plainly a word of wide import... My view is that it is sufficiently

wide to encompass and subsume the other expressions used in s7(4)(b) [of the

Companies (Acquisition of Shares) Code], namely agreement, arrangement and
undertaking, In other words, I cannot see that there could be an agreement,
arrangement or undertrking independently or the existence of at least an understanding
armong those involved.... '

Mutch the same conclusion is true of the allegation of “acting in concert” in the same
paragraph of the plending and particulars. As at present advised I cantiot see that itis -
possible for persons to “act in concert” townrds an end or object, or even simply to act
in concert, unless there is t least an understanding between thent as fo their common
purpose or object, The expression in question evokes the notion of joint actors, or
perhaps even joint tortfensors, as to which it is settled that there must be “concerted
nction to a conton end”.., Tt therefore seems to e that the express refevence, whether
in the pleadings in this cnse or in s7(4)(c) itself, to persons “fcking i concert” adds
little if anything fo what is alveady comprehended by the expression “understanding”

n s7(4)().

The initial Panel drew the inferences that allowed it to conclude that there was a
consensual adoption of an understanding common to Ms Leanne Catelan and Mr
Raymond Catelan concerning the ownership of the 9.22% parcel of shares acquired
from Farallon, In our view, the material allowed them to do so and we would form

the saine conclusion.

Btk of Western Australial! concerned whether a sale of shares on-matket was in
breach of a Mareva injunction. The injunction allowed for the sale of shares on the
stock exchange to anyone who was not a related party or associate of the defendant.
The coutt said:

The phrase “acting in concert” conotes knowing conduct the vesult of communication
between parties and not simultaneous nctions occurring contenporaneously, Of courrse,
the statutory definition expands that concept by including a proposal so o act,
However, in the context of this case the allegation is of a bilnteral arrangement.

"Acting in concert” fnvolves at lenst an understanding between the parties as to a
connton purpose or object.., It is necessary that the understanding should be
consensial and that there should be some adoption of it. Howeuver, it is not essential

W Adsteam Building Indnsivies Pty Ltd & Anorv The Queenslond Centent and Lime Co Lid & Ors (1984) 14 ACLR

456 at 459 (references omitted)
U Bauk of Western Australia Lid v Ocenn Trawlers Pty Ld (1995) 16 ACSR 501 (references omitted)
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that the parties are conumitted fo it or bound fo support it. An artangement or
understanding can be infornial as well as unenforceable and the parties may be free fo
withdraw from it or to act inconsistently with it notwithstanding their adoption of it...
Such an understanding may be proved by inference from the circumstances
surrounding the intpugned transnction nmi from what the pﬂrttes have done as well ns
by divect evidence....

27. The initial Panel drew inferences from the circumstances and what the parties did

(and did not do),

Effect

28.

29.

30.

31,

They also submitted that there was no evidence adduced as to the pnssible effect that

Tinkerbell's acquisition of Farallon’s shares might have on the control of CML

When aggregated, the holdings of Ms Leanne Catelan, Mr Raymond Catelan and
their interests amount to almost 50% of the shares of CMI, This combined holding
clearly has an effect, or potential effect, on the control of CML

In our view, the acquisition of this substantial interest has a significant effect on the
control of CMI The paicel alone is aimost enough to block compulsory acquisition,
but more jmportantly it takes the holdings of the associated parties ta almost 50% of
CMI. Mr Raymond Catelan’s holding of 36%, while a significant control block, could
still be defeated, unlikely though that may be. Aggregated, defeat is nigh on
impossible.

There was no direct evidence of the terms of the understanding, But that is not
required. Ms Catelan would have known what was expected of her, namely that she
would not work against the interests of her father in respect of the holding of the
shares, We infer that she acquired the shares on the basis of such an understanding.
In our view the cases do not suggest that this level of ‘uncertainty’ about the
circumstances means that there cannot be an association found.

Alternatives

32.

33.

The applicants submitted that the declaration of unacceptable circumstances made by
the initial Panel was uncertain because it expressed the association as an alternative
(either under §12(2)(b) or s12(2)(c)). The applicants submitted that if s12(2)(b) was
relied upon, the initial Panel did not identify the terms of the relevant agreement. If
12(2)(c) was being relied upon, the decision was “based on tolhing niore than mere
suspicion, prejudice and fantnsy.”

In our view, the cases make it clear that there is significant overlap between the
concepts of “acting in concert” and “relevant agreement”, given that the latter is
.defined as: :

An ngreentent, arrangement or understanding:

() whether formal or informal or partly formal and partly informal; and
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(B) whether written or oral or partly written and partly oral; and

(c)  the whether or not having legal or equitable force and whether or not based on
legal or equitnble rights.”?

34, Perhaps the alternatives in §12 are intended as degrees of “understanding”, or put
another way, steps along a continuum. |

35. As we understand the initial Panel's reagons, the material is not sufficiently clear to
determine definitively where on the continuum the understanding in this case comes
to test, It is at least an “acting in concert” and may well be “a relevant agreement”,
We may have expressed the alternatives in the declaration slightly differently
(namely as a finding of acting in concert and, in the alternative, a finding also of a
relevant agreement), but think it is sufficiently clear that a variation is not required.

36. We think the initial Panel identified the understanding sufficiently and it was not
based on “suspicion, prejudice and fantasy”.

Other grounds of the review

37. The applicants alzo submitted that, for other reasons, the decision of the initial Panel
should be set aside,

38, They submitted that the initial Panel did not convene a conference, which could have
resolved many of ite concerns. In the initial proceedings, the parties were invited to
address whether they wanted a conference, Tinkerbell submitted that it was not
necessary for a conference to be held. Inany event, the Panel has previously made
findings of association without the need for a conference.?

39, We are satisfied as to the association on the basls of the material before us, A
conference is not necessary. '

40. They also submitted that there were fundamental errors in the findings of fact by the
initial Panel in its preliminary findings, The first ‘fundamental error’ was that Ms
Catelan did not work for her father but for CMI. We do not think anything turns on
this, and note that the initial Panel made clear the sense in which it used the
expression, ‘

41, The second was that Ms Catelan was not dependent on financial contributions from
her father but was an independent woman. The initial Panel made a finding in
respect of the financial contribution to the acquisition against a background of the
evidence concerning Ms Catelan’s financial circumstances relating to the acquisition.
It was, in our view, sufficient evidence of dependency.

42. The third ‘fundamental error’ was that the initial Panel found that the gift to Ms
Catelan was larger than other gifts by Mr Raymond Catelan to his daughters. This
was not an ervor. Tt was true, The evidence of a larger gift was to Mr Raymond
Catelan’s wife, as the initial Panel recognised.

12 Gaction 9
13 Geg, for examyple, Viento Group Linited [2011] ATP 1, Brockmm Resotrees Limiled [2011] ATP 3.
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43, The fourth was a concern that the initial Panel raised regarding the prepatation of the
deed of gift. The initial Panel said it had been written farmally, suggesting that it had
been prepared by lawyers but noted Mr Raymond Catelan’s submission that he had
prepared it using a form he had previously used. It transpired that the deed
appeared to be based on the precedent of Herceg Lawyers. The example made the
initial Panel more prepared to draw an inference from the other material before it,
We do not think anything more turns on this.

44, The last‘findamental error’ was that the initial Panel had misunderstood or
misconstrued the interest of potential beneficiaries under a discretionary trust. The
point being made was that “the beneficiary of a discretionary trust does not have o
proprietary interest in the properhy subject to the discretionary trust” or “a specific interest
in any item of property leld by the trust”. But it appears to us that the initial Panel was
not seeking to establish such a point. The initial Panel referyed to the trusts as an
example of a structural link. It therefore did not appear to us that the initial Panel
had misunderstood or misconstrued the position, We do not think anything more
turns on this,

45. Tnsummary, each preliminary finding that the applicants identified in theit review
application as a’fundamental error’ was clarified In the initial Panel’s reasons (which -
were not available to the parties until after the review application was made), We
think the issues have been adequately addressed by the initial Panel.

46, They also submitted that there were errors of law or policy in the initial Panel's
decision. The first ‘error’ related to the position of beneficiaties under a discretionary
trust. We have addressed this above, The second ‘error’ was that the evidence relied

- on suggested that the initial Panel did not look at the established criteria for
conducting proceedings in association cases, but “drew unnecessarily negntive
inferences from the conduct of third parties.” We do not agree, The assoclation hurdle
was met and then, from the material, the initial Panel drew inferences that were not
“unnecessarily negative” but are clearly open. ‘

47, The final submission of the applicants was that the initial Panel “has exhibited an
unfair prejudice” against cettain parties, for example by asking when and where the
deed of pift was witnessed, by inferring that Mr Raymond Catelan had more
involvement in the acquisition than was disclosed, and by its attitude to the initial
submission by CML We do not agree that any unfair prejudice was displayed.

DECISION

48, Por the reasons above, we do not consider that there is any reasonable prospect that
the review application will result in a different outcome to that of the initial Panel.

49,  Accordingly, we decline to conduct proceedings in relation to the application under
regulation 20 of the Australian Securities and Investments Commission Regulations 2001
(Cth). We consider it is not against the public interest to do so,

Orders

50, The initial Panel made orders to require that Tinkerbell’s 9.22% interest in CMI be
vested in the Commonwealth for ASIC to sell and for disclosure to be made of the
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association between Ms Leanne Catelan and Mr Raymond Catelan, We agree with
the orders.
51. The initial Panel made no orders as to costs and we also agree with this decision.
52, As the matter is now determined, the interim orders are lifted.
Kathle e‘n Farrell

President of the sitting Panel
Decision dated 10 Maxch 2011
Reasons published 15 March 2011
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