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ASX / Media Release

Amendment to Pivotal’s Certificate of Incorporation

Fremont, California and Sydney, Australia; 4 May 2023 — Pivotal Systems Corporation (“Pivotal” or the
“Company”) (ASX: PVS), a leading provider of innovative gas flow control (GFC) solutions to the
semiconductor industry, attaches a copy of its Certificate of Amendment of the Amended and Restated
Certificate of Incorporation, in accordance with ASX Listing Rule 15.4.2.

We note that the sole amendment was to increase the authorised amount of the Company’s Common
Stock set out in Article IV from 250,000,000 shares to 1,200,000,000 shares. The amendment was
approved by stockholders on 24 April 2023 (PT) in accordance with Section 228 of the General Corporation
Law of the State of Delaware (DGCL) and adopted in accordance with Section 242 of the DGCL.

THIS RELEASE DATED 4 May 2023 HAS BEEN AUTHORISED FOR LODGEMENT TO ASX BY THE CEO OF THE
COMPANY

- ENDS -

For further information:

Investor Relations & Media (Australia):
Dr Thomas Duthy

Nemean Group

tduthy®@pivotalsys.com

+61 402 493 727

ASX Representative:

Danny Davies

Company Matters Pty Ltd
davies@companymatters.com.au

If investors wish to subscribe to Pivotal Systems’ email alert service for ASX Announcements, please
follow this link.

About Pivotal Systems Corporation (ASX: PVS)

Pivotal Systems Corporation (ARBN 626 346 325), is a company incorporated in Delaware, USA, whose
stockholders have limited liability. Pivotal Systems provides the best-in-class gas flow monitoring and
control technology platform for the global semiconductor industry. The Company’s proprietary hardware
and software utilizes advanced machine learning to enable preventative diagnostic capability resulting
in an order of magnitude increase in fab productivity and capital efficiency for existing and future
technology nodes. For more information on Pivotal Systems Corporation, visit
https://www.pivotalsys.com/.

Pivotal Systems Corporation
ARBN 626 346 325
48389 Fremont Blvd. Suite 100, Fremont, CA, 94538
Phone +1 (510) 770 9125, Fax +1 (510) 770 9126
Web / https://www.pivotalsys.com
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Notice to U.S. persons: restriction on purchasing CDls

Pivotal Systems is incorporated in the State of Delaware and its securities have not been registered under
the U.S. Securities Act of 1933 or the laws of any state or other jurisdiction in the United States. Trading
of Pivotal Systems’ CHESS Depositary Interests (“CDIs”) on the Australian Securities Exchange is not
subject to the registration requirements of the U.S. Securities Act in reliance on Regulation S under the
U.S. Securities Act and a related ‘no action’ letter issued by the U.S. Securities and Exchange Commission
to the ASX in 2000. As a result, the CDIs are “restricted securities” (as defined in Rule 144 under the U.S.
Securities Act) and may not be sold or otherwise transferred except in transactions exempt from, or not
subject to, the registration requirements of the U.S. Securities Act. For instance, U.S. persons who are
qualified institutional buyers (“QIBs”, as defined in Rule 144A under the U.S. Securities Act) may purchase
CDIs in reliance on the exemption from registration provided by Rule 144A. To enforce the transfer
restrictions, the CDIs bear a FOR Financial Product designation on the ASX. This designation restricts CDls
from being purchased by U.S. persons except those who are QIBs. In addition, hedging transactions with
regard to the CDIs may only be conducted in compliance with the U.S. Securities Act.

Pivotal Systems Corporation
ARBN 626 346 325
48389 Fremont Blvd. Suite 100, Fremont, CA, 94538
Phone +1 (510) 770 9125, Fax +1 (510) 770 9126
Web / https://www.pivotalsys.com

Page 2 of 2


https://www.pivotalsys.com/

Delaware

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF “PIVOTAL SYSTEMS
CORPORATION”, FILED IN THIS OFFICE ON THE TWENTY-FIFTH DAY OF

APRIL, A.D. 2023, AT 12:41 O CLOCK P.M.

hib

Jll'lr|'|l W, Bullock, Secretary of State )

3720528 8100
SR# 20231616270

You may verify this certificate online at corp.delaware.gov/authver.shtml

Authentication: 203210442
Date: 04-25-23




CERTIFICATE OF AMENDMENT OF
THE AMENDED AND RESTATED CERTIFICATE OF INLORPORAT}()N
OF
PIVOTAL SYSTEMS CORPORATION,
a Delaware corporation

Pivotal Systems Corporation, a corporation organized and existing under and by virtue of
the General Corporation Law of the State of Delaware (the “Corporation”), does hereby certify:

ONE: That on April «z jf'f 2023 resolutions were duly adopted by the Corporation’s Board
of Directors setting forth, approving and adopting a proposed amendment to the Corporation’s
Twelfth Amended and Restated Certificate of Incorporation {the “Restated Certificate”), and
declaring such amendment to be advisable and recommended for approval by the Corporation’s
stockholders, and that such resolutions provide that:

The first paragraph of “Article TV: Authorized Shares” of the Restated Certificate shall be
amended and restated to read as follows:

“This Corporation is authorized to issue three classes of stock, one of which shall
be designated Common Stock ("Common Stock™), one of which shall be designated
Common Prime Stock ("Conmon Prime Stock”) and one of which shall be designated
Preferred Stock (" Preferred Stock”). The total number of shares of all classes of stock
which the Corporation shall have authority to issue is (a) 1,200,000,000 shares of
Common Stock, $0.00001 par value per share (including each previously authorized
share of Class B Common Stock, which is, as of the date of filing of this Certificate of
Incorporation, deemed one share of Common Stock), (b) 120,000,000 shares of Common
Prime Stock, $0.00001 par value per share, and (¢) 13,000 shares of Preferred Stock,
$0.00001 par value per share.”

TWO: That on April < %(2023 the Corporation’s stockholders approved such amendment
by vote of the outstanding shares in accordance with Section 228 of the General Corporation
Law of the State of Delaware.

THREE: That such amendment was duly adopted in accordance with the provisions of
Section 242 of the General Corporation Law of the State of Delaware.

State of Delaware
Secretary of State
Division of Corporations
Delivered 12:41 PM 04/25/2023
FILED 12:41 PM 04/25/2023
SR 20231616270 - FileNumber 3720528



N WITNESS WHEREOF, this Certificate of Amendment of Amended and Restated
Certificate of Incorporation has been executed as-of April 24, 2023.

PIVOTAL SYSTEMS CORPORATION
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EXHIBIT A
PIVOTAL SYSTEMS CORPORATION

TWELFTH AMENDED AND RESTATED CERTIFICATE OF
INCORPORATION

ARTICLE I: NAME.

The name of this corporation is Pivotal Systems Corporation (the “Corporation”).

ARTICLE H: REGISTERED OFFICE.

The address of the registered office of the Corporation in the State of Delaware is
3500 South Dupont Highway, City of Dover, County of Kent, Delaware 19901, The name of its
registered agent at such address is Incorporating Services, Ltd.

ARTICLE HI: PURPOSE.

The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of Delaware, as
the same may be amended and supplemented from time to time (the “DGCL”).

ARTICLE IV: AUTHORIZED SHARES,

The Corporation is authorized to issue three classes of stock, one of which shall be
designated Common Stock (“Common Stock™), one of which shall be designated Common Prime
Stock (“Common Prime Stock™) and one of which shall be designated Preferred Stock (“Preferred
Stock™). The total number of shares of all classes of stock which the Corporation shall have
authority to issue is (2) 250,000,000 shares of Common Stock, $0.00001 par value per share
(including each previously authorized share of Class B Common Stock, which is, as of the date of
filing of this Certificate of Incorporation, deemed one share of Common Stock), (b) 120,000,000
shares of Common Prime Stock, $0.00001 par value per share, and (c) 13,000 shares of Preferred
Stock, $0.00001 par value per share.

The following is a statement of the designations and the rights, powers, preferences
and privileges, and the qualifications, limitations or restrictions thereof, in respect of each class of
capital stock of the Corporation.

A COMMON STOCK

1. Voting. The holders of Common Stock are entitled to one vote for each
share of Common Stock held at all meetings of stockholders (and written actions in lieu of
meetings), and shall be entitled to notice of any stockholders’ meeting in accordance with
the Bylaws of this Corporation, and shall be entitled to vote upon such matters and in such
manner as may be provided by law. There shall be no cumulative voting. The number of
authorized shares of Common Stock may be increased or decreased (but not below the
number of shares thereof then outstanding) by the affirmative vote of the holders of shares



of capital stock of the Corporation representing a majority of the votes represented by all
outstanding shares of Common Stock of the Corporation entitled to vote, irrespective of
the provisions of Section 242(b)(2) of the DGCL.

2. Dividend Rights. Subject to the provisions of Article IV(C)(2) below, the
holders of the Common Stock shall be entitled to receive, when, as and if declared by the
Board, out of any assets of this corporation legally available therefor, any dividends as may
be declared from time to time by the Board.

3. Redemption. The Common Stock is not redeemable.

4. Liquidation Rights. In the event of any liquidation, dissolution or winding
up of the Corporation, or the occurrence of a Liquidation Transaction (as defined below),
the assets of the Corporation shall be distributed as provided in Article IV(C)(4)(b) below.

COMMON PRIME STOCK

1. Voting Rights. Except as otherwise required by law, the holders of Common
Prime Stock shall not be entitled to any voting rights or powers. The number of authorized
shares of Common Prime Stock may be increased or decreased (but not below the number
of shares thereof then outstanding) by the affirmative vote of the holders of shares of stock
of the Corporation representing a majority of the votes represented by all outstanding
shares of stock of the Corporation entitled to vote, irrespective of the provisions of Section
242(b)(2) of the DGCL.

2. Dividend Rights. The holders of Common Prime Stock shall not be entitled
to share in any dividends or other distributions of cash, property or shares of the
Corporation as may be declared by the Board on the Common Stock.

3. Redemption. The Common Prime Stock is not redeemable.

4. Liquidation Rights. In the event of any liquidation, dissolution or winding
up of the Corporation, or the occurrence of a Liquidation Transaction, the assets of the
Corporation shall be distributed as provided in Article IV(C)(4)(b) below.

3. If the Corporation shall in any manner split, subdivide, or combine the
outstanding shares of Common Stock, the outstanding shares of Common Prime Stock shall
be proportionately split, subdivided, or combined in the same manner and on the same
basis.

6. In the event of any merger or consolidation to which the Corporation is a
party (whether or not the Corporation is a surviving entity), the holders of Common Prime
Stock shall be entitled to receive, on a per-share basis, the same amount and form of stock
and other securities, property, and cash as the holders of Common Stock.



C. PREFERRED STOCK

13,000 shares of the authorized and unissued Preferred Stock of the Corporation are hereby
designated “RBI Preferred Stock” with the following rights, preferences, powers, privileges and
restrictions, qualifications and limitations.

1. Voting Rights. Except as otherwise required by law, the holders of RBI
Preferred Stock shall not be entitled to any voting rights or powers, except in the following
circumstances:

a. On a proposal that affects the rights attached to RBI Preferred Stock,
which, for the avoidance of doubt, shall include any proposal to increase the number of
authorized shares of RBI Preferred Stock or to create a class or series of capital stock senior
to or pari passu with the RBI Preferred Stock;

b. On a proposal to wind up the Corporation;

C. On a proposal for the disposal of the whole of the property, business
and undertaking of the Corporation;

d. On a resolution to approve the terms of a share buy-back agreement
(other than a resolution to approve a buy-back with respect to the RBI Preferred Stock);

€. On a resolution to approve a reduction of the share capital of the
Corporation (other than a resolution to approve the reduction of the share capital with
respect to the RBI Preferred Stock);

f. During a period in which a dividend or a portion of a dividend in
respect of the RBI Preferred Stock is in arrears; and

g During the winding up of the Corporation,

2. Dividend Rights.

a. In any calendar year, the holders of outstanding shares of RBI
Preferred Stock shall be entitled to receive, on a pari passu basis, dividends, when, as and
if declared by the Board, out of any assets at the time legally available therefor, at the rate
per annum of two percent (2.0%) of the RBI Original Issue Price (as defined below) for
the RBI Preferred Stock payable in preference and priority to any declaration or payment
of any distribution on Common Stock of the Corporation in such calendar year. No
distributions shall be made with respect to the Common Stock unless dividends on the RBI
Preferred Stock have been declared in accordance with the preferences stated herein and
all declared dividends on the RBI Preferred Stock have been paid or set aside for payment
to the RBI Preferred Stock holders. The right to receive dividends on shares of RBI
Preferred Stock shall not be cumulative, and no right to dividends shall accrue to holders
of RBI Preferred Stock by reason of the fact that dividends on said shares are not declared
or paid.



b. After the payment or setting aside for payment of the dividends
described in Article IV(C)(2)(a), any additional dividends set aside or paid in any fiscal
year shall be set aside or paid among the holders of the Common Stock then outstanding,

c. The “RBI Original Issue Price” for each share of RBI Preferred
Stock shall be one thousand US dollars (§1,000.00), subject to appropriate adjustment in
the event of any stock dividend, stock split, combination or other similar recapitalization.

3. Redemption.

a. Optional Redemption. Unless prohibited by Delaware law
governing distributions to stockholders, the Corporation may redeem any number of shares
of RBI Preferred Stock from time to time at a price per share equal to the applicable RBI
Redemption Price (as defined below) (the date of any such redemption, an “Opfional
Redemption Date”).

b. Mandatory Redemntion.

(i) Unless prohibited by Delaware law governing distributions
to stockholders, shares of RBI Preferred Stock shall be redeemed by the Corporation at a
price per share equal to the applicable RBI Redemption Price, immediately upon the
occurrence of a Redemption Event (as defined below) (such date, the “Mandatory
Redemption Date”). Upon the occurrence of a Redemption Event, the Corporation shall
apply all of its assets to such redemption to the extent needed to pay the RBI Redemption
Price due hereunder, and to no other corporate purpose, except to the extent prohibited by
Delaware law governing distributions to stockholders. On the Mandatory Redemption
Date, the Corporation shall redeem, on a pro rata basis, the number of shares of RBI
Preferred Stock owned by each holder. If on the Mandatory Redemption Date, Delaware
law governing distributions to stockholders prevents the Corporation from redeeming all
shares of RBI Preferred Stock to be redeemed, the Corporation shall ratably redeem the
maximum number of shares that it may redeem consistent with such law, and shall redeem
the remaining shares as soon as it may lawfully do so under such law.

(i1) I, in the case of either of the Redemption Events specified
in clause 3(b)(iii)(a) or (b), any shares of RBI Preferred Stock are not redeemed for any
reason on the Mandatory Redemption Date (or if, in the case of either of the Redemption
Events specified in clause 3(b)(iii)(c) or (d), any shares of RBI Preferred Stock are not
redeemed on or before the date of closing of the transaction contemplated in clause (c) or
clause (d) as applicable), all such unredeemed shares shall remain outstanding and entitled
to all the rights and preferences provided herein, and the Corporation shall pay interest on
the RBI Redemption Price applicable to such unredeemed shares at an aggregate per annum
rate equal to seventeen percent (17%), until the RBI Redemption Price and any interest
thereon is paid in full (taking into account any preference payments to the Holders of RBI
Preferred Stock under Article TV(C)(4)(a)), with such interest to accrue daily in arrears and
be compounded annually; provided, however, that in no event shall such interest exceed
the maximum permitted rate of interest under applicable law (the “Maximum Permitted
Rate™); provided, further, that the Corporation shall take all such actions as may be



necessary, including without limitation, making any applicable governmental filings, to
cause the Maximum Permitted Rate to be the highest possible rate. In the event any
provision hereof would result in the rate of interest payable hereunder being in excess of
the Maximum Permitted Rate, the amount of interest required to be paid hereunder shall
automatically be reduced to eliminate such excess; provided, however, that any subsequent
increase in the Maximum Permitted Rate shall be retroactively effective to the Mandatory
Redemption Date to the extent permitted by law.

(1)) A “Redemption Event” shall occur:

(a) upon any voluntary or involuntary filing of
insolvency, liquidation in the interests of creditors, or similar act of bankruptcy regardless
of whether resolved timely or not, in each case with respect to the Corporation;

(b)  upon any Event of Default (as defined in that certain
RBI Preferred Stock Investment Agreement, by and between the Corporation and the
holders of RBI Preferred Stock, dated as of January 30, 2020, “RBI Preferred Stock

Investment Agreement”),

(c) upon any occurrence of any natural person or entity
(or set of affiliated persons or entities) becoming the owner, directly or indirectly, of
securities of the Corporation representing more than 50% of the voting power of the
Company’s then outstanding securities;

{d) immediately prior to the consummation of any
merger, consolidation or other business combination involving the Corporation where,
immediately after the consummation of such merger, consolidation or other business
combination, stockholders of the Corporation immediately prior thereto do not continue to
own, directly or indirectly, either (1) outstanding voting securities representing more than
50% of the combined outstanding voting power of the surviving entity in such merger,
consolidation or other business combination or (2) more than 50% of the combined
outstanding voting power of the parent of the surviving entity in such merger, consolidation
or other business combination; or

(e) immediately prior to the consummation of any
transaction to sell, convey, exclusively license or otherwise dispose of all or substantially
all of the Corporation’s assets, property or business.

C. RBI Redemption Price. At any time on or prior to the first
anniversary of the RBI Original Issue Date (as defined below), the “RBI Redemption
Price” shall be equal to one hundred twenty percent (120%) of the RBI Original Issue
Price, plus any dividends declared but unpaid thereon. Beginning on the day after the first
anniversary of the RBI Original Issue date, and on each anniversary thereafter, the RBI
Redemption Price per share shall be increased to an amount equal to (x) the RBI Original
Issue price plus (y) the product of two hundred fifty US dollars ($250) multiplied by the
number of years between the applicable Redemption Date or the date of the Liquidation
Transaction (as defined below), if applicable, and the RBI Original Issue Date (i.e., the




RBI Redemption Price shall be $1,250 during the second year after the RBI Original Issue
Date, $1,500 during the third year after the RBI Original Issue Date and so on), plus (z)
any dividends declared but unpaid thereon; provided, however, the RBI Redemption Price
shall not exceed three thousand US dollars ($3,000) plus any dividends declared but unpaid
thereon so long as the Corporation remains in compliance with its covenants in the RBI
Preferred Stock Investment Agreement. The “RBI Original Issue Date” shall mean the
date on which the first share of RBI Preferred Stock was issued.

d. Rights Subsequent to Redemption. If on any Optional Redemption
Date or Mandatory Redemption Date (each such date, a “Redemption Date”), the RBI
Redemption Price payable upon redemption of the shares of RBI Preferred Stock to be
redeemed on such Redemption Date is paid or tendered for payment, then notwithstanding
that any certificates evidencing any of the shares of RBI Preferred Stock so called for
redemption shall not have been surrendered, dividends with respect to such shares of RBI
Preferred Stock shall cease to accrue after such Redemption Date and all rights with respect
to such shares shall forthwith after the Redemption Date terminate.

4, Liguidation Rights.

a. Preferential Payments to Holders of RBI Preferred Stock. In the
event of any voluntary or involuntary liquidation, dissolution or winding up of the
Corporation, or the occurrence of a Liquidation Transaction, the holders of shares of RBI
Preferred Stock then outstanding shall be entitled to be paid out of the assets of the
Corporation available for distribution to its stockholders, before any payment shall be made
to the holders of Common Stock or Common Prime Stock by reason of their ownership
thereof, an amount per share equal to the RBI Redemption Price (the amount payable
pursuant to this sentence is hereinafter referred to as the “RBI Liguidation Amount’). if
upon any such liquidation, dissolution or winding up of the Corporation or Liquidation
Transaction, the assets of the Corporation available for distribution to its stockholders shall
be mnsufficient to pay the holders of shares of RBI Preferred Stock the full amount to which
they shall be entitled under this Article IV(C)(4)(a), the holders of shares of RBI Preferred
Stock shall share ratably in any distribution of the assets available for distribution in
proportion to the respective amounts which would otherwise be payable in respect of the
shares held by them upon such distribution if all amounts payable on or with respect to
such shares were paid in full. A “Liguidation Transaction” shall be deemed to occur if the
Corporation shall (a) sell, convey, exclusively license or otherwise dispose of all or
substantially all of its assets, property or business, (b) merge with or into or consolidate
with any other corporation, limited liability company or other entity (other than a wholly-
owned subsidiary of the Corporation), or (c) effect a liquidation, dissolution or winding up
of the Corporation pursuant to the applicable provisions of Section 275 of the DGCL;
provided, however that none of the following shall be considered a Liquidation
Transaction: (i) a merger effected exclusively for the purpose of changing the domicile of
the Corporation, (i) a bona fide equity financing in which the Corporation is the surviving
corporation or (iii) a transaction in which the stockholders of the Corporation immediately
prior to the transaction have sufficient rights (by law or contract) to elect or designate 50%
or more of the directors of the surviving or acquiring entity following the transaction (as
appropriately adjusted for any disparate director voting rights).




b. Payments to Holders of Common Stock. In the event of any
liquidation, dissolution or winding up of the Corporation, or the occurrence of a
Liquidation Transaction, after the payment in full of all RBI Liquidation Amounts required
to be paid to the holders of shares of RBI Preferred Stock, the remaining assets of the
Cotporation available for distribution to stockholders shall be distributed among the
holders of Common Stock and Common Prime Stock pro rata based on the number of
shares of Common Stock or Common Prime Stock held by each.

ARTICLE V: CONVERSION OF COMMON STOCK

1. Mandatory Conversion. In connection with the Corporation’s initial public
offering (the “Offering”) of CHESS Depository Interests (“CDIs”) (with each CDI representing
an interest in one share of Common Stock), certain stockholders entered into an escrow agreement
(each an “Escrow Agreement’) with the Corporation under which the stockholder agreed, among
other things, to certain restrictions and prohibitions from engaging in transactions in the shares of
Common Stock (including Common Stock in the form of CDIs) held or acquired by the
stockholder (including shares of Common Stock that may be acquired upon exercise of a stock
option, warrant or other right) or shares of Common Stock which attach to or arise from such
Common Stock (collectively, the “Restricted Securities”) for a period of time identified in the
Escrow Agreement (the “Lock-up Period’). The Restricted Securities shall automatically and
without further action be converted into shares of Common Prime Stock, on a one-for-one basis,
if the Corporation determines, in its sole discretion, that the stockholder breached or violated any
term of such stockholder’s Escrow Agreement, or breached the Official Listing Rules of the
Australian Securities Exchange relating to the Restricted Securities (the “Listing Rules”). Any
shares of Common Stock converted to Common Prime Stock pursuant to this Article V shall
automatically and without further action be converted back into shares of Common Stock, on a
one-for-one basis, upon the earlier to occur of (i) the expiration of the Lock-Up Period in the
applicable Escrow Agreement pursuant to which the shares of Common Stock were originally
converted to Common Prime Stock or (ii) the breach of the Listing Rules being remedied, as
applicable.

ARTICLE VI: AMENDMENTS TO BYLAWS,

In furtherance and not in limitation of the powers conferred by statute, the Board is
expressly authorized to make, repeal, alter, amend and rescind any or all of the Bylaws of the
Corporation.

ARTICLE VII: NUMBER OF DIRECTORS.

The number of directors which shall constitute the whole Board shall be fixed by
the Board in the manner provided in the Bylaws of the Corporation.

ARTICLE VIIH: CLASSIFIED BOARD.

The directors shall be divided, with respect to the time for which they severally
hold office, into three classes designated as Class I, Class I and Class I, respectively (the
“Classified Board’). The Board of Directors is authorized to assign members of the Board of
Directors already in office to such classes of the Classified Board, which assignments shall become



effective at the same time the Classified Board becomes effective. Directors shall be assigned to
each class in accordance with a resolution or resolutions adopted by the Board, with the number
of directors in each class to be divided as nearly equal as reasonably possible. The initial term of
office of the Class I directors shall expire at the Corporation’s first annual meeting of stockholders
following the closing of the Offering (the “Offering Closing™), the initial term of office of the
Class II directors shall expire at the Corporation’s second annual meeting of stockholders
following the Offering Closing, and the initial term of office of the Class II directors shall expire
at the Corporation’s third annual meeting of stockholders following the Offering Closing. At each
annual meeting of stockholders following the Offering Closing, directors elected to succeed those
directors of the class whose terms then expire shall be elected for a term of office to expire at the
third succeeding annual meeting of stockholders after their election. In the event of any increase
or decrease in the authorized number of directors (a) each director then serving as such shall
nevertheless continue as a director of the class of which he or she is a member and (b) the newly
created or eliminated directorships resulting from such increase or decrease shall be apportioned
by the Board among the three classes of directors so as to ensure that no one class has more than
one director more than any other class.

ARTICLE IX: TERM AND REMOVAL.,

Each director shall hold office until the annual meeting at which such director’s
term expires and until such director’s successor is elected and qualified, or until such director’s
earlier death, resignation, disqualification or removal. Any director may resign at any time upon
notice to the Corporation given in writing or by any electronic transmission permitted by the
Bylaws. No director may be removed from the Board except for cause and only by the affirmative
vote of the holders of at least two-thirds (2/3) of the voting power of the then-outstanding shares
of capital stock of the Corporation entitled to vote generally in the election of directors, voting
together as a single class. In the event of any increase or decrease in the authorized number of
directors, (a) each director then serving as such shall nevertheless continue as a director of the
class of which he or she is amember and (b) the newly created or eliminated directorships resulting
from such increase or decrease shall be apportioned by the Board among the classes of directors
so as to ensure that no one class has more than one director more than any other class. To the extent
possible, consistent with the foregoing rule, any newly created directorships shall be added to those
classes whose terms of office are to expire at the latest dates following such allocation, and any
newly eliminated directorships shall be subtracted from those classes whose terms of office are to
expire at the earliest dates following such allocation, unless otherwise provided from time to time
by resolution adopted by the Board. No decrease in the authorized number of directors constituting
the Board shall shorten the term of any incumbent director.

ARTICLE X: VACANCIES AND NEWLY CREATED DIRECTORSHIPS.

Any vacancy occurring in the Board for any cause, and any newly created
directorship resulting from any increase in the authorized number of directors, shall, unless (a) the
Board determines by resolution that any such vacancies or newly created directorships shall be
filled by the stockholders or (b) as otherwise provided by law, be filled only by the affirmative
vote of a majority of the directors then in office, even if less than a quorum, or by a sole remaining
director, and not by the stockholders. Any director elected in accordance with the preceding
sentence shall hold office for a term expiring at the annual meeting of stockholders at which the



term of office of the class to which the director has been assigned expires or until such director’s
successor shall have been duly elected and qualified.

ARTICLE XI: BALLOT.

Elections of directors need not be by written ballot unless the Bylaws of the
Corporation shall so provide.

ARTICLE X1I: MEETINGS AND BOOKS.

Meetings of stockholders may be held within or without the State of Delaware, as
the Bylaws of the Corporation may provide. The books of the Corporation may be kept outside the
State of Delaware at such place or places as may be designated from time to time by the Board or
in the Bylaws of the Corporation.

ARTICLE X1Ii: DIRECTOR LIABILITY,

1. Indemnification of Directors. To the fullest extent permitted by law, a director of
the Corporation shall not be personally liable to the Corporation or its stockholders for monetary
damages for breach of fiduciary duty as a director. If the DGCL or any other law of the State of
Delaware 1s amended after approval by the stockholders of this ARTICLE XIH to authorize
corporate action further eliminating or limiting the personal liability of directors, then the Hability
of a director of the Corporation shall be eliminated or limited to the fullest extent permitted by the
DGCL as so amended.

2. Right to Indemnification of Directors and Officers. The Corporation shall
indemnify and hold harmless, to the fullest extent permitted by applicable law as it presently exists
or may hereafter be amended, any person (an “Indemnified Person™) who was or is made or is
threatened to be made a party or is otherwise involved in any action, suit or proceeding, whether
civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact that such
person, or a person for whom such person is the legal representative, is or was a director or officer
of the Corporation or, while a director or officer of the Corporation, is or was serving at the request
of the Corporation as a director, officer, employee or agent of another corporation or of a
partnership, joint venture, limited liability company, trust, enterprise or nonprofit entity, including
service with respect to employee benefit plans, against all liability and loss suffered and expenses
(including attorneys’ fees) reasonably incurred by such Indemnified Person in such Proceeding.

3. Prepayment of Expenses of Directors and Officers. The Corporation shall pay the
expenses (including attorneys’ fees) incurred by an Indemnified Person in defending any
Proceeding in advance of its final disposition; provided, however, that, to the extent required by
law, such payment of expenses in advance of the final disposition of the Proceeding shail be made
only upon receipt of an undertaking by the Indemnified Person to repay all amounts advanced if it
should be ultimately determined that the Indemnified Person is not entitled to be indemnified under
this ARTICLE XTITI or otherwise.

4. Claims by Directors and Officers. If a claim for indemnification or advancement of
expenses under this ARTICLE X1 is not paid in full within thirty (30) days after a written claim
therefor by the Indemnified Person has been received by the Corporation, the Indemnified Person




may file suit to recover the unpaid amount of such claim and, if successful in whole or in part,
shall be entitled to be paid the expense of prosecuting such claim. In any such action the
Corporation shall have the burden of proving that the Indemnified Person is not entitled to the
requested indemnification or advancement of expenses under applicable law.

5. Indemnification of Employees and Agents. The Corporation may indemnify and
advance expenses to any person who was or is made or is threatened to be made or is otherwise
mvolved m any Proceeding by reason of the fact that such person, or a person for whom such
person is the legal representative, is or was an employee or agent of the Corporation or, while an
employee or agent of the Corporation, is or was serving at the request of the Corporation as a
director, officer, employee or agent of another corporation or of a partnership, joint venture, limited
hability company, trust, enterprise or nonprofit entity, including service with respect to employee
benefit plans, against all liability and loss suffered and expenses (including attorneys’ fees)
reasonably incurred by such person in connection with such Proceeding. The ultimate
determination of entitlement to indemnification of persons who are non-director or officer
employees or agents shall be made in such manner as is determined by the Board in its sole
discretion. Notwithstanding the foregoing sentence, the Corporation shall not be required to
indemnify a person in connection with a Proceeding initiated by such person if the Proceeding was
not authorized in advance by the Board.

6. Advancement of Expenses of Employees and Agents. The Corporation may pay the
expenses (including attorneys’ fees) incurred by an employee or agent in defending any Proceeding
in advance of its final disposition on such terms and conditions as may be determined by the Board;
provided, however, that, to the extent required by law, such payment of expenses in advance of the
final disposition of the Proceeding shall be made only upon receipt of an undertaking by the
employee or agent to repay all amounts advanced if it should be ultimately determined that the
employee or agent is not entitled to be indemmnified under this ARTICLE XIII or otherwise.

7. Non-Exclusivity of Rights. The rights conferred on any person by this ARTICLE
XTI shall not be exclusive of any other rights which such person may have or hereafier acquire
under any statute, provision of this Twelfth Amended and Restated Certificate of Incorporation,
the Bylaws of the Corporation, agreement, vote of stockholders or disinterested directors or
otherwise.

8. Insurance. The Board may, to the full extent permitted by applicable law as it
presently exists, or may hereafter be amended from time to time, authorize an appropriate officer
or officers to purchase and maintain at the Corporation’s expense insurance: (a) to indemnify the
Corporation for any obligation which it incurs as a result of the indemnification of directors,
officers and employees under the provisions of this ARTICLE XIII; and (b) to indemnify or insure
directors, officers and employees against liability in instances in which they may not otherwise be
indemnified by the Corporation under the provisions of this ARTICLE X1l

9. Repeal or Modification. Any repeal or modification of this ARTICLE XIII shall
not adversely affect any right or protection hereunder of any person existing at the time of, or
increase the liability of any director of the Corporation with respect to any acts or omissions of
such person occurring’ prior to, such repeal or modification. The rights provided hereunder shall
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mure to the benefit of any Indemnified Person and such person’s heirs, executors and
administrators.

ARTICLE XI1V: FORUM SELECTION.

Unless the Corporation consents in writing to the selection of an alternative forum,
the Court of Chancery of the State of Delaware shall be the sole and exclusive forum for (a) any
derivative action or proceeding brought on behalf of the Corporation, (b) any action or proceeding
asserting a claim ofbreach of a fiduciary duty owed by any stockholder, director, officer, employee
or agent of the Corporation to the Corporation or the Corporation’s stockholders, (¢) any action or
proceeding asserting a claim against the Corporation arising pursuant to any provision of the
Delaware General Corporation Law or the Corporation’s Certificate of Incorporation or Bylaws,
or (d) any action or proceeding asserting a claim governed by the internal affairs doctrine, in each
case subject to said Court of Chancery having personal jurisdiction over the indispensable parties
named as defendants therein.

ARTICLE XV: CONFLICTS OF INTEREST.

The Corporation renounces, to the fullest extent permitted by law, any interest or
expectancy of the Corporation in, or in being offered an opportunity to participate in, any Excluded
Opportunity. An “Excluded Opportunity” is any matter, transaction or interest that is presented
to, or acquired, created or developed by, or which otherwise comes into the possession of any
director of the Corporation who is not an employee of the Corporation or any of its subsidiaries
(collectively, “Covered Persons’”), unless such matter, transaction or interest is presented to, or
acquired, created or developed by, or otherwise comes into the possession of, a Covered Person
expressly in connection with such Covered Person’s capacity as a director of the Corporation.
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